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THE RELATION OF DIPLOMACY TO THE DEVEL- 


OPMENT OF INTERNATIONAL LAW, PUBLIC AND 
PRIVATE.’ 


There are few callings in this world which are more misun- 
derstood by the public than that of a diplomat. It is readily 
assumed by a number of persons that ambassadors are but the 
official representatives of sovereigns or of republics, appointed 
to serve on all occasions of international courtesy. Others, on 
the contrary, seem to fancy that the affairs of this world are set 
in motion by mysterious springs of -action, and that the nations 
are pitted against one another in a sort of never-ending con- 
spiracy ; that, consequently, diplomacy, in its essence, is but 
intrigue, pure and simple. It would be difficult to conceive a 
grosser error. The Prince of Talleyrand, aman who was per- 
haps the most illustrious diplomat of the last century, and who 
more than any other combated these mistaken notions, said, in 
the last address which he delivered before the Academy of 
Moral and Political Sciences in Paris, on March 3, 1838: 
‘* Diplomacy is not a science based on duplicity and cunning. 
If good faith is anywhere a requisite, it is particularly so in 
political transactions, for on it the latter depend for their solid- 
ity and their lasting effectiveness. Reserve has been con- 
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founded with cunning. Good faith never authorizes cunning, 
whilst it admits of reserve; and the peculiar characteristic of 
reserve is that it increases confidence.”’ 

The Prince of Talleyrand knew better than any one else what 
is calculated to insure the prestige and authority of a nation’s 
representatives, and the part played by him in the history of the 
world must inspire confidence in the principles of conduct laid 
down by him for the guidance of diplomats. The role of diplo- 
macy, therefore, is not that usually ascribed to it by the unin- 
itiated ; and I shall attempt to define it for you to-day. 

It is a fact that, in antiquity, diplomacy was, so to speak, 
unknown. Mankind, at that stage of its own development, 
recognized but two conditions: the one, of the conqueror; the 
other, of the vanquished; they had no conception of rights 
entailed in the relations of a weak State with a strong one. 
When Rome dominated the universe, the only beings left across 
the borders of its vast empire were more or less barbarous 
tribes, with whom she was ever at war, or whose chiefs were 
her simple vassals. 

It was in the Middle Ages, at that troubled period when 
countless races of diverse origins came into contact and conflict 
with each other in Western Europe, that an influence born of a 
common faith, the influence of Christianity, awoke these tribes 
to the consciousness that there existed between them some bond 
of society. Then was formed what became known as Christen- 
dom; and the Crusaders themselves were but the expression of 
a general sentiment which animated all Christian nations. 

Little by little, order emerged from chaos. All the scattered 
elements crystallized, so to speak, into a certain number of 
nations which assumed the leadership of humanity. These 
nations themselves soon vied with one another for supremacy; 
the spirit of rivalry which gained ground in the fifteenth century, 
and the conflicts which arose in the sixteenth and seventeenth 
centuries, between the House of France and the House of 
Austria, showed that it was necessary, for the peace of the 
world, to establish equilibrium between the Powers of Europe. 
This it was that prompted the great Pope Sixtus V. to favor the 
setting up in France of Henry IV. in opposition to the king of 
Spain, Philip IT. 
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Thus was born among the nations a sort of tacit society ; and 
just as there exist laws in the heart of each State to govern the 
relations of citizens among themselves, so in this society of 
nations were evolved rules which soon constituted International 
Law. 

This was the time when appeared*the first diplomats, those 
great princes and those great ministers which have founded 
modern Europe. Diplomacy, therefore, took birth concurrently 
with international law. Its fundamental duty is to enforce 
respect for the latter’s provisions and to foster their continuous 
development, thereby rendering essential service to the advance- 
ment of civilization. 

It is true that the rules of international law seem to be devoid 
of sanction. Frederick the Great, in his guiding instructions 
given to the Academy of Nobles in Prussia, wrote: ‘ The 
teacher shall warn the young that, as international law is lacking 
in coercive power to enforce the observation of its tenets, it is 
but an idle phantom invoked and paraded by rulers in their 
decrees and manifestoes, even whilst it is being violated by 
them.’’ 

The great Frederick affected skepticism in matters of inter- 
national law. But the conclusion is unwarranted, that because 
a law may be broken, therefore, it does not exist. We finda 
sanction to international law in that public sentiment which 
henceforth impels each combatant, at the opening of every war, 
to seek to throw on his adversary the responsibility of attack. 
There are even more practical sanctions than those which rest on 
public opinion. We have seen neutral powers unite, in case of 
conflict between two nations, to protect the rights of their own 
citizens; while in the Orient the civilized Powers have fre- 
quently combined to enforce respect from still barbarous nations 
for the rights of humanity. 

Hence the function of diplomacy is to maintain those inter- 
national principles which constitute the guarantee of these 
rights, and thereby to strengthen the social bond which links 
together the nations of the world. 

This has been its persistent endeavor. I shall not enter here 
upon a detailed list of all the Congresses, each one of which has 
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contributed its piece of masonry to the present edifice of inter- 
national law; but I may cite more or less recent instances of 
this fact : — 

In 1855, after the war in the Orient, representatives of all 
the European Powers were brought together by a Congress held 
in Paris. Little remains to-day of those events which brought 
about this Congress, of the encounters, of the sacrifices of 
human life and of money caused by a protracted war; but this 
Congress has left its trace on international law; it abolished this 
procedure, a remnant of those days when war was as mucha 
matter of private as of State concern. 

And now, quite recently, we heard the Conference at The 
Hague proclaim a few new principles the full portent of which, 
perhaps, is not altogether understood at this date, but which, 
little by little, are destined to become engraved on the con- 
science of humanity. 

It has extended to naval warfare the protection thrown about 
the wounded by the convention of Geneva; it has specified, and 
therefore, restricted the rights of belligerents in land operations. 
It has decided that the choice of means of inflicting harm onan 
enemy is not unlimited, and it has named a few which it 
stamped with condemnation. It has set a safeguard around the 
population’s interests within a territory occupied by the enemy. 
It has established a permanent arbitration tribunal, thus afford- 
ing a regular and peaceful means of settlement of all conflicts 
threatening to arise between the nations. I take pleasure here in 
rendering homage to my colleague and friend, Lord Pauncefote, 
who was one of the promoters of arbitration between States 
and who took so active a part in this Conference at The 
Hague. 

Finally, The Hague Conference has decided that an offer of 
mediation on the part of one or of several foreign Powers, in 
a case of impending war between two nations, should 
never be considered as an unfriendly act. In moments of 
crisis, with the war clouds gathering, patriotism becomes sen- 
sitive ; and we have seen nations looking with distrust, not to say 
taking offense, at friendly interventions which sought to avert the 
rupture. The duty of diplomacy, which personifies the spirit of 
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society among nations, was on the contrary — and we must be 
gratified that it was so proclaimed by The Hague Conference — 
to leave nothing undone to prevent war before it broke out 
between friendly Powers, just as it is likewise its duty to do 
everything, once war has been declared, to shorten its duration 
and to attenuate its horrors. 

Furthermore, war and peace are not the only questions aris- 
ing between States. As civilization progresses, the ties which 
bind nations, as well as men, together, become more complex, 
and thus it is that for half a century, diplomacy has been occu- 
pied in concluding a number of treaties, which constitute tempo- 
rary laws, between all or a number of civilized States. 

I shall cite the Postal and Telegraphic Conventions, those 
which created a monetary union between various Powers and 
those which aim at the protecting of industrial, commercial, 
literary or artistic rights. © 

And here we enter upon a new order of questions, I mean 
those which concern private interests and the relations between 
nations as to the application of their private laws to foreigners. 

It was a dream, to suppose, as had supposed Rousseau and his 
school in the eighteenth century, that man was a sort of purely 
reasoning being, identical in all countries, to whom might be 
applied universal rules drawn not from experience and tradition, 
but from the theories of philosophers. Pascal has justly de- 
cared: ‘* There is nothing, whether just or unjust, which does 
not change in nature with a change of climate. Three degrees— 
elevation from the pole upset the whole of jurisprudence.” 

And Montesquieu thought like Pascal when he wrote: ‘ It is 
so essential that laws be well adapted to the country for which 
they are made, that only by the greatest chance could those of 
one nation be suitable for another.’’ 

Hence, while we are free to admit common rules in the do- 
main of public law, we are forced to acknowledge that nothing 
is more mutable than private law. 

The role of diplomacy here is to understand the divergence of 
these laws, which corresponds to the difference in manners, to 
seek tu reconcile these varying laws and thus to endeavor to pro- 
tect the rights of private parties even in a foreign land. 
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France was the first to enter upon this field. As early as the 

eighteenth century, in the year 1760, she had concluded with 
Sardinia a treaty which allowed the execution in our country of 
judgments rendered in Sardinia, provided that the latter be not 
contrary to public order, that they have been rendered by a 
competent tribunal, and that the defendant had been duly sum- 
moned. 

In 1832 the French government and the German powers along 
the Rhine, imbued with the same spirit, created a mixed tribunal 
for the settlement of such difficulties as might arise in connec- 
tion with navigation on that river. 

In 1869 a treaty was concluded between Switzerland and 
France authorizing the execution in each country of judgments 
duly rendered in the other. 

These liberal views, which rest upon the mutual trust felt by 
governments in the spirit of justice ‘which animates their tri- 
bunals, are not yet shared by all nations; but we may hope that 
they will soon receive general acceptance. 

It may be said with truth that in certain countries the very 
mode of their organization creates at times unexpected obstacles 
to the carrying out of international agreements; and, if I may 
here be permitted to make a suggestion regarding the United 
States, I beg to call to your attention how the individual rights of 
the States which make up the United States, at times complicate 
the task of the government at Washington in its relations with 

‘foreign powers. General treaties concluded with the United 
States have been found to be but partly enforceable owing to the 
peculiar legislation of certain States. 

Thus are foreign powers brought face to face with this 
dilemma — either not to treat at all, or to negotiate with one 
who is only partially qualified. 

It seems that since the States can have no individual inter- 
course with foreign powers, the Federal government, which 
alone possesses the right to negotiate on their behalf, should 
be empowered to see to the complete execution of the agree- 
ments which it has made. 

We must aim at destroying all those barriers between civ- 
ilized nations which maintain between them a certain indefinable 
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spirit of latent hostility —a lingering vestige of the old barbar- 
ism. In times of war we must seek to improve the condition of 
private individuals to a still greater degree than has been done by 
The Hague Conference. Private property should receive the 
same protection in naval as in land warfare, and you will, I 
am sure, agree with me that the maintenance of prize laws 
takes from the combatants that attribute which does them the 
most honor, that of disinterested sacrifice in their country’s 
cause. 

Much still remains to be done; each day sees the nations grow 
more considerate of one another in their mutual intercourse. 
It is a notable fact that, after the recent happenings in China, 
France returned to the Chinese government the works of art 
which had been shipped to her, while President Roosevelt has 
just restored to China a sum of $376,000 which had been 
seized in Tientsin. Such generous proceedings would have 
greatly astonished our ancestors. The function of diplomacy is 
to bring forth from the universal conscience those common 
principles which the onward march of civilization makes it possi- 
ble to introduce into the practical intercourse of nations. It is 
in this manner that international law, public and private, is 
evolved and determined, while jurisconsults later on reduce it 
‘to specific rules. 

And thus diplomacy prosecutes its true task, which is destined 
to become more complex as the relations between States become 
closer. It must never espouse the passions, nor join in the out- 
bursts of pride or enthusiasm which blind nations no less 
than individuals. It took birth nearly four centuries ago, from 
the need felt by the Christian powers to preserve among them- 
selves a certain equilibrium, and it safeguards the rights of 
the weak and the respect of individuals. By so doing it dis- 
charges its true and elevated mission, which is to be the 
instrument of the world’s peace and liberty. 
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LAW REFORM IN ENGLAND.! 


As this is the first annual provincial meeting of the Incor- 
porated Law Society since the close of the nineteenth century, 
I think that I am justified in taking a wider range of legal his- 
tory and legal affairs than the administration and legislation of 
asingle year. The nineteenth century, remarkable as it has 
been for its discoveries in science, for its advance in civilization, 
and for the enormous improvement in the physical, social, and 
moral condition of the people of the United Kingdom, is no less 
remarkable for its legislative history. During the century 
upwards of 10,500: Acts of Parliament were passed, and although 
many of them were only of a temporary character, yet the bulk 
of the laws by which we are now governed were enacted between 
1800 and 1900. Of the sixteen octavo volumes which in the 
last edition of the Revised Statutes represent our legislation 
from 1200 to 1886, two volumes contain the existing law en- 
acted prior to 1800, and the remaining fourteen volumes contain 
the law made between 1800 and 1886. I do not propose to 
survey or even to enumerate this vast mass of legislation. I 
will only recall to your recollection the fact that this legislation 
comprises: Firstly, the great changes in the laws affecting real 
property which embodied the reports of the Real Property Com- 
mission between 1829 and 1833 — the laws affecting wills, settle- 
ments, land belonging to persons under disabilities, copyholds, 
leaseholds, commons, tithes, landlords and tenants, mortgages, 
titles, conveyances —in a word, the gradual abolition of the 
incidents of feudalism, which during many centuries had cof- 
trolled the tenure, the title, the transfer, and-the user of land. 
Secondly, the development of our commercial law and of the 
laws affecting contracts, negotiable instruments, ships, and the 

1 Address before the Incorporated Sir HENRY Fow er, M. P.,G.C.S.L, 


Law Society of England at its annual President of the Society. 
meeting at Oxford, in October last, by 


168 
ir 
tl 
1 
} f 
. 
| 
XUM 


LAW REFORM IN ENGLAND. 169 


dealings with personal property of all descriptions, bankruptcy, 
insolvency, and the relations of debtor and creditor. Thirdly, 
the Poor Law Act of 1834 and the subsequent statutes (I believe 
130) relating thereto, the great changes in local government ef- 
fected by the reconstruction and refurm of municipal corporations, 
and the two Local Government Acts of 1888 and 1894, which es- 
tablished county, district, and parish councils. Fourthly, the 
constitution and control of the police, the laws affecting public 
health, education, the workers in factories and mines, the protec- 
tion of women and children, employers’ liability, and workmen’s 
compensation for accidents. Fifthly, the incorporation and con- 
trol of railway companies, the trading of joint-stock companies 
with limited liability, and their powers and obligations. Sixthly, 
the laws affecting religious disabilities, infants, lunatics, married 
women, marriage and divorce. Seventhly, the laws affecting 
the supervision and administration of the departments controlled 
by the Board of Trade, the creation and duties of the Local 
Government Board and of the Board of Agriculture. Eighthly, 
the changes in the administration of justice effected by the Pro- 
cedure and Judicature Acts in the redress of civil wrongs, the 
enforcement of contracts and obligations, and the protection 
of rights both of person and property; and, lastly, the great 
constitutional changes effected with reference to our electoral 
system, in the extension of the franchise, the provisions for se- 
cret voting, the prevention of bribery and intimidation, and the 
complete democratizing, in a word, of our Parliamentary repre- 
sentation. These changes record an aggregate of legislative 
achievements within the limit of a century, unparalleled, as I 
believe, in either ancient or modern jurisprudence. And while 
the first forty years of the nineteenth century may claim some 
share in that story of legislative progress, the chief distinction 
attaches to, and will in future history be regarded as the espe- 
cial glory of that illustrious-reign which reduced our constitu- 
tional monarchy to a science, and associated with the efficient 
and pure administration of the law the greatest extent of indi- 
vidual freedom, and secured the effective influence of popular 
opinion in enacting and amending the legislation which national 
and personal interests required. I must, however, in address- 
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ing a legal audience, single out for special consideration some of 
those changes which have affected the administration and prac. 
tice of the‘law. Wise laws, if they are to be obeyed, must be 
wisely enforced, and the administration of justice largely affects 
the belief in and loyalty to justice itself. It is in this review that 
we remember the labors of the great lawyers whose memories 
will always be associated with the law reforms of the nine- 
teenth century: Romilly, Mackintosh, Brougham, Campbell, 
Denman, Sugden, Selborne and Cairns. They fought the bat- 
tles, they achieved the victories which rescued our administra- 
tion of justice from the abuses, the delays, the evasions, and the 
cruelties by which it was fettered, disfigured and disgraced. 
Our criminal law in the year 1800 was savage in its barbarity. 
In that year there were more than 200 crimes punishable with 
death. Sir Samuel Romilly stated ‘‘ that there was no other 
country in the world where so many and so large a variety of 
offenses were punishable by loss of life.’’ The crime of stealing 
from the person above the value of 1s., of stealing in a shop to 
value of 5s.; of stealing in a dwelling-house to the value of 
40s.; of stealing anything from a bleaching ground; of pretend- 
ing to be a Greenwich pensioner, and other trifling offenses were 
capital crimes. During the century that awful category of 
offenses which incurred the penalty of death has been reduced 
from 200 to four — viz., high treason, murder, piracy with vio- 
lence, and setting fire to the king’s ships, dockyards, arsenals, 
naval and military stores. In the year 1899 out of twenty- 
nine persons who were sentenced to death only fifteen were 
executed. The whole scale of punishments which included trans- 
portation, the pillory, dnd the whipping of women has been 
modified, and, side by side with this diminution in capital of- 
fenses and the severity of punishment for all other classes of 
crime, there has been an enormous reduction in the number of 
convictions notwithstanding the increase in the population. 
When Queen Victoria came to the throne in 1837 her convict 
subjects were about 53,000. The convicts in prison in the 
United Kingdom on the 31st December, 1899, were 3,710, of 
whom only 270 were imprisoned for terms of twenty years and 
upwards. The population of the United Kingdom in 1837 was 
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under 27,000,000, and in 1899 about 40,000,000. The annual 
average of criminal trials at assizes and quarter sessions 
in England and Wales for the last ten years of the first 
half of the century, viz., from 1840 to 1849, was 36,039. 
For the ten years from 1880 to 1889 of the second half of the 
century it was 14,470, and for the year 1899, 10,902. But 
these figures, including a large number of trifling offenses, do 
not bring out the reduction in the class of serious crimes. The 
yearly average of persons sentenced to penal servitude in En- 
gland and Wales in the five years ending the 3lst December, 
1864, was 2,800, out of a population of 20,370,000; the yearly 
average of persons sentenced to penal servitude in the five years 
ending the 3lst December, 1899, was 770, out of a population 
of 31,000,000; and in the last year (1900) the number was 748. 
Up to the year 1836 the counsel for a prisoner charged with 
felony was only allowed to cross-examine the witnesses and to 
argue points of law; he could not address the jury on behalf of 
his client. The Prisoner’s Counsel Act, 1836, gave the prisoner 
the right to be properly defended by counsel. It is worthy of 
note that twelve out of the fifteen judges strongly condemned 
this bill. Up to 1897 about twenty-six acts were passed enabling 
accused persons in certain cases to give evidence, but it was not 
until the ninety-eighth year of the century that all accused 
persons were enabled to give evidence in their own behalf. 

Our courts of equity and common law present changes and 
improvements as marked and as gratifying as those I have re- 
ferred to in our criminal law. While the principles of equity 
which were administered by Lord Eldon and Sir William Grant 
(who in 1800 were the only two judges in chancery) have not 
been very materially changed during the century, the modes by 
which these principles were applied to enforce undoubted rights 
and to redress intolerable wrongs were a disgrace to the law 
and to the courts which allowed them. A chancery suit was 
regarded as a social civil war — a terrible calamity to be avoided 
like plague or pestilence. The initial proceeding of a chancery 
suit, called the bill (liable to be amended, revised and supple- 
‘mented as the exigencies of the case required), with its recitals 
or rather copies of wills, deeds, and other instruments, its 
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elaborate statement of the case of the plaintiffs, and which state. 
ment was repeated three times over, its allegations as to prob. 
able or possible defenses, its suppositions of the matters which 
might avoid those defenses, its interrogatories and all the other 
features of that extraordinary document, were well described by 
John Wesley, who in his journal says: ‘I called on the solic- 
itor I had employed in the suit lately commenced against me in 
chancery, and here I first saw that foul monster —a chancery 
bill. A scroll it was of forty-two pages in large folio to tell a 
story which needed not to have taken up forty lines, and stuffed 
with such stupid, senseless, improbable lies, many of them, too, 
quite foreign to the question, as I believe would have cost the 
compiler his life in any heathen court either of Greece or Rome; 
and this is equity in a Christian country!’’ The answer when 
it came was of a similar character in length, weight, reiteration 
and irrelevancy, and then, after endless interlocutory proceed- 
ings had been disposed of, the parties had to wait probably a 
year or more before the so-called hearing of the cause, which 
was in fact only the beginning of the trial. Then came the ref- 
erence to a master; the preparation of what was called a state- 
ment of facts, which recited the original and all supplementary 
bills, answers, further answers, and all the pleadings from first 
to last. This being left with the master, all the parties were 
served with what were called warrants on leaving and to pro- 
ceed, and such was the state of business in the master’s offices 


that it was often years before his report was made and the 


final decision or direction of the court obtained. It was not 
uncommon for four years to intervene between the setting 
down of the cause for trial and the final judgment. Peti- 
tions filed in 1810 were not disposed of in 1825. In the 
year 1811 there were thirty-six causes ready for hearing before 
Lord Eldon, that had been set down for hearing in and before 
the year 1808, and at the same date there were appeals waiting 
to be heard by the House of Lords that had been set down for 
upwards of ten years. The generations which endured these 
devastations of their property and denials of justice have passed 
away, but we have as a record —shall I say a monument — 
of the Court of Chancery, the scathing description of Charles 
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Dickens. He says: ‘* This is the Court of Chancery, which 
has its decaying houses and its blighted lands in every shire, 
which has its worn-out lunatics in every’ madhouse, and its dead 
in every churchyard, which has its ruined suitor with his slip- 
shod heels and threadbare dress borrowing and begging through 
the round of every man’s acquaintance; which gives to moneyed 
might the means abundantly of wearing out the right, which so 
exhausts finances, patience, courage, hope, so overthrows the 
brain and breaks the heart that there is not an honorable man 
among its practitioners who would not give, who does not often 
give the warning — ‘suffer any wrong that can be done you 
rather than come here.’’’ It is one of the triumphs of the 


nineteenth century that this horrible and disgraceful mockery of 
justice and equity has been swept away. As a contrast to the 
delays of those good old times, let me ask you in passing to com- 
pare them with the recent Taff Vale Railway case. A decision 
of the Vacation Judge was given on the 5th September, 1900; 
it was appealed from and heard by the Court of Appeal in the 
following November, and finally decided by the House of Lords 


on the 22d July, 1901. Lord St. Leonards’ Act of 1852 effected 
substantial reforms in Chancery procedure, and prepared the way 
for the still greater reforms which have been carried out under 
the Judicature Acts. 

Before the close of the eighteenth century the courts of law 
under the guidance of that great judge, Lord Mansfield, had wid- 
ened their construction of the principles of the common law, and 
had adapted its principles to the questions which the develop- 
ment of our commercial enterprise were raising for the first time 
in Westminster Hall. But here again the procedure was cum- 
bersome, antiquated, and oppressive —legal fictions, pedantic 
technicalities, forms of action, rules of evidence, endless delays 
and all the intricacies of pleading appeared to be a combination 
to arrest, if not to defeat the progress of justice. The science 
of special pleading had its day, and although that day is over, 
it has taught lawyers how to ascertain what is the real dispute 
between the litigants, the relevancy and extent of the evidence, 
and the exact issue which the tribunal whether of law or fact is 
to try. The Common Law Procedure and Judicature Acts, the 
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amendment of the law of evidence by the Act known as Lord 
Denman’s Act, and the rules of practice have revolutionized and 
simplified the procedure of litigation, dealing in those disputes 
which are not exclusively confined to the courts of equity. The 
substance of justice is no longer sacrificed to the forms of pro- 
cedure. In 1828 Lord Brougham, in a speech of many hours 
duration, brought before the House of Commons the defects of 
our legal and judicial system. This was followed by the 
appointment of a commission, which made a series of valuable 
reports, which ultimately led to the passing of the Common Law 
Procedure Acts of 1852, 1854, and 1860, and paved the way 
for the Judicature Commission and the Judicature Acts of 1873 
and 1875. 

The great reform in the administration of civil justice, a 
reform which was resisted for half a century, was the creation 
of the county courts. In the year 1833 a royal commission 
recommended the establishment of a general system of local 
courts for the recovery of small debts, but it was not until 1846 
that the present system of county courts — a most inappropri- 
ate and misleading title — was established. There are now 
upwards of five hundred of these courts grouped into fifty-four 
circuits and served by fifty-four judges. Their original juris- 
diction, limited to £20, has been very cautiously increased, and 
increased so as to include equity, bankruptcy, and admiralty 
proceedings, and to these have been added the special litigation 
involved in recent acts, such as the Agricultural Holdings Act, 
the Employers’ Liability Act, and the Workmen’s Compensation 
Act. The actions heard and determined in the High Court 
of Justice, County Court, and all other civil courts of every 
description, of first instance in the year 1899, were 428,579; 
421,964 of that number were heard and determined in the county 
courts. Of the total amount recovered in the Queen’s Bench 
Division, £2,313,758 was recovered under Order XIV. ; £190,775 
was recovered after trial by jury, and £352,688 after trial 
without jury. The amount recovered in the county courts was 
£1,817,462. In the year 1823, which is the earliest year to 
have satisfactory records, 63,241 actions were brought in 
the three common law courts. In the year 1899, 68,114 were 
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brought in the Queen’s Bench Division, but in that year there 
were 1,152,163 plaints issued in the county courts. 

Early in the century there were 1138 causes entered for trial 
at the assizes in England and Wales. The number of actions 
entered for trial at the assizes in 1899 was 1141. The average 
annual number of actions from 1845 to 1849 was 1543. Every 
English town which was an assize town a century ago is an 
assize town still, except Abingdon, Buckingham, Thetford, and 
Kingston; but the following towns have been added to the 
list: Ipswich, Birmingham, Manchester, Liverpool, and Leeds. 
In the year 1899 no actions were entered at four of the assize 
towns, five causes and under were entered at twenty-four of the 
assize towns, and at sixteen of such towns that has been the 
case for the past six years. Of the 1141 causes entered for 
trial, 990 were entered on five of the circuits, and 151 on the 
other four circuits. Of the entire 1141, 843 were tried or 
otherwise disposed of in court. The number of prisoners com- 
mitted for trial at the assizes and quarter sessions of England 
and Wales in 1899 was 10,532. Of these 7432 were tried at 
quarter sessions, 905 at the Central Criminal Court, and 2565 at 
the assizes. At five of the county assizes the total number of 
prisoners for trial was 100. The number of commission days, 
exclusive of those commission days on which actions or prison- 
ers were tried, was 139, and the annual average since 1895 of 
these useless commission days has been 135 days per annum. 
The total amount recovered in the 843 actions tried or disposed 
of at the assizes was £118,698. . 

A serious question that arises in connection with the county 
court system is imprisonment for debt. The number of per- 
sons committed by county court judges in the year 1899 was 
7864; in 1898, 7803; and in 1897,7727. The attention of Par- 
liament has been frequently called, and will, I have no doubt, 
be called again to this widely extended system of imprison- 
ment for debt. Its modification, not to say its abolition, 
might, no doubt, to some extent affect the credit of the people, 
who would not be trusted if there was no power for imprison- 
ing them for the nonpayment of their debts. There are 
those who think that the reduction of the credit system would 
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be a boon instead of an injury to the working man, but it 
is an anomaly that the penalties of those who do not pay small 
debts should so strikingly contrast with the treatment of the in. 
solvents of a greater magnitude who not only evade the pay- 
ment of their debts, but also the consequences which have been 
devised for preventing the wholesale defrauding. County courts 
have stood the test of half a century. Originally regarded ag 
a debt-collecting agency, they have by the extension of juris- 
diction which Parliament has conferred upon them, emphatically 
become tribunals for bringing within the reach of the masses 
and to their very doors justice year by year. As vacancies have 
occurred on the County Court Bench, men of high standing, 
long experience and eminent judicial ability have been appointed 
to be County Court judges. 1 am not surprised that one of the 
legal newspapers a year or two ago said: ‘* In view of the dead- 
lock so frequently occurring in the Queen’s Bench Division, the 
absolute failure of the assize system, and the hopelessness ot 
any reform, we have come to the conclusion that the profession 
will do wisely to direct its energies to placing County Courts 
upon a satisfactory footing, with a view to the great bulk of the 
common law business of the country being done in those tri- 
bunals.”’ 

While we record changes in the law, we must not overlook 
changes in those by whom the law has been practiced and justice 
administered. In 1800 there were 598  barristers-at-law, of 
whom twenty-five were King’s Counsel, seventeen serjeants- 
at-law, and 556 juniors, aud there were 172 special plead- 
ers, conveyancers and equity draughtsmen not called to the 
bar, and 4969 attorneys, solicitors, and proctors. In 1900 
there were 9457 barristers, of whom 245 were King’s Coun- 
sel, and 9212 juniors, and four special pleaders and convey- 
ancers not called to the Bar; and the number of solicitors ex- 
ceeded 16,000. In 1800 there were twelve common law 
judges and two equity judges. In 1900 there were fifteen 
judges of the Queen’s Bench Division, seven judges of the 
Chancery Division, two judges of the Probate Division, five 
lords justices and four lords of appeal. In 1800 there was 
no special legal education for barrister or solicitor, and no 
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examinations prior to their being admitted to the practice of 
their profession. Now no one can be called to the bar or ad- 
mitted as a solicitor without passing severe and testing exami- 
nations in both law and practice. There is still room for 
improvement in the legal education of law students of both 
branches of the profession. 

While we congratulate ourselves upon what has been done in 
the past, we must not shut our eyes to the necessity of what 
must be done in the future in order to complete the reform of 
the administration of justice in this country. The ideal of a 
perfect administration of justice is that the tribunal should be 
impartial and competent, that its procedure and decision should 
be speedy and final, and that this should be secured at the 
smallest possible expense to the suitor. The Judicature Acts 
have conferred great benefits on the suitor by improved proce- 
dure. I fear they have not accompanied that boon with any re- 
duction in the costs of litigation. On the contrary, the cost of 
obtaining justice in the High Court is greater. While the 
suitor has a right to be exempted from all cost which is not ab- 
solutely necessary, the public have a right to demand that the 
large sums which are provided out of public taxation for 
the administration of justice should be carefully guarded 
and that the judicial ability and experience which the nation 
happily possesses (and for which the nation pays a 
larger sum than is expended on any other judiciary) 
should not be wasted or misapplied. I have already 
given to. you the statistics of nisi prius trials in the prov- 
inces and of the lamentable waste of time—and that means 
waste of money — which they involve. I am satisfied that the 
overwhelming majority of the profession have come to the 
conclusion that, in the interests of efficiency as well as of 
economy, the circuit system should be completely and thoroughly 
reformed. In the days when the facilities of communication 
were limited, when there were few newspapers, and when the 
inhabitants of a locality rarely left their own immediate neigh- 
borhood, and so constituted in themselves isolated communities, 
it might have been necessary for the effective administration of 
justice that twice in the year the representatives of the Sovereign 
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should be received in the chief towns of every county, and there 
bring home to the masses of the people the unity, the dignity, 
and power of that judicial system of which the Sovereign is the 
head. But those days have passed away; what was appropriate 
and necessary in 1800 is an absurd anachronism in 1901. Do 
not let me be misunderstood. I am not in favor of centralizing 
the administration of justice in the metropolis. I see great 
advantages to the suitors and to the public in requiring that in 
the principal centers of population, and in suitable localities 
throughout the length and breadth of the land, both civil and 
criminal justice should be periodically administered by judges of 
the highest standing, and, holding that opinion, I am not an 
advocate for the sweeping away of the circuit system. That 
system can be preserved and strengthened and made more 
effective by a selection of suitable places where assizes should 
be periodically held, and by requiring, as far as practicable, 
the trial of local causes in the localities where the parties 
reside and where the dispute arises. Judicial time is far 
too valuable and too costly to be expended in trying petty 
larcenies and trumpery actions. A large number of the 
prisoners tried at the assizes ought to be tried at quarter ses- 
sions, and all criminal justice administered at quarter sessions 
held for counties should have the advantage, which many coun- 
ties already possess and which is compulsory in all boroughs, of 
the presiding judge being a trained lawyer. All are agreed that 
the long imprisonments which too often intervene between the 
committal for trial and the actual trial should be abbreviated. 
That can only be thoroughly secured by the more frequent sit- 
tings of the courts before whom those trials are held and by a 
wise grouping of counties, apportioning to each county in its 
turn the holding of the assize. Much valuable judicial time 
would be saved by the simplification of the ceremony known as 
‘¢the opening of the commission.’’ I venture to suggest that 
an essential part of any effective reform of our criminal proced- 
ure;is the establishment of a Court of Criminal Appeal. The 
astounding and indefensible variety in the sentences which differ- 
ent criminal judges inflict for the same offenses is a public scandal, 
and although the interference of the Home Secretary modifies 
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the severity which has been and still is a characteristic of our 
criminal justice, I think a surer and safer remedy would be the 
existence of a Court of Appeal, which would very soon practi- 
cally establish the limits of punishment within which the judicial 
discretion would be beneficially exercised. No judge is entitled 
to allow any private or religious opinions of his own with respect 
to particular offenses to influence the punishment which he 
awards on those who are guilty of such crimes. But the 
judges of the High Court not only try criminals; they also try 
causes, and too frequently causes of the most trivial descrip- 
tion. Public opinion, whether professional or commercial, 
demands an extension of the jurisdiction of the County 
Courts. A Nasmyth hammer will crack a nut as thoroughly as 
it will weld molten steel, but the great manufacturers of 
armor plates do not utilize their steam hammers for the crack- 
ing of nuts. That expensive amusement is the monopoly of 
statesmen and Parliaments. We want the separation in County 
Courts of what is merely debt-collecting from genuine litiga- 
tions, which although, perhaps, small in amounts, are of great im- 
portance to the parties involved. County Court circuits require 
reorganization so as to secure something like equality in what is 
really judicial work, and that work, I think, would be better 
done by asmaller number of judges to whom a higher remunera- 
tion should be awarded. Differences of opinion as to details 
will, of course, arise, and it is not for me to discuss them here. 
I am advocating the principle of extension of County Court 
jurisdiction, andif that principle is accepted by Parliament (as 
Iam sure it would be accepted if the forms of the House of 
Commons did not allow a minority to delay such an acceptance ) 
there would be no great difficulties in settling the limitations and 
conditions subject to which such extension should be allowed. 
The present state of the law with reference to appeal gives an 
unfair advantage to wealthy litigants, and while cases of real im- 
portance in which some far-reaching principle is involved ought 
to be subject to a limited right of appeal, there are a large num- 
ber of appeals now allowed, both in matters of procedure of law 
and even of fact, which ought to be settled either by the court 
of first instance or by one Court of Appeal. 
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One word before I close with reference to the making of our 
laws. It has been for many years my privilege to take a share 
in legislation, and while as a member of Parliament I resent (and 
that is not too strong a word to use) the sneers with which some 
judges (both of superior and inferior courts) criticise the draft- 
ing of Acts of Parliament, I am ready to admit that our present 
system is capable of improvement. Bills drawn by the eminent 
lawyers who are the permanent, impartial, and able servants of 
the Government for the time being are often marred and mud- 
dled by badly drawn amendments adopted in a hurry by the 
committees to whom such bills are referred. I sometimes think 
that all bills should, after they haye passed the gauntlet of Par- 
liamentary discussion, be referred back to the official Parlia- 
mentary counsel for their report as to the wording of such bills 
after they have passed through committee, and that an oppor- 
tunity should be afforded of amending any errors of language, 
any confusion of meaning, or any conflict with existing law to 
which the attention of Parliament would thus be drawn. We 
have made some progress in consolidation ; that progress should 
be accelerated, and, as far as possible, the statutes affecting va- 
rious branches of our legislation should be consolidated into one 
Act. Codification is a more difficult, but a not less necessary, 
reform in any ideal system of law. The experiments already 
. made, such as the codification of the law affecting partnerships, 
bills of exchange, the sale of goods, are an encouragement to a 
more extensive following of the codes of antiquity, and of that 
greatest triumph of Napoleon, the code which will secure the 
immortality of his name when the story of his victories and 
his dynasty are the faded records of a forgotten past. That 
_ great lawyer and great judge, Lord Bowen, has well said: 
‘¢There is and can be no such thing as finality about the 
administration of the law. It changes; it must change; it 
ought to change with the broadening wants and requirements of 
a growing country and with the gradual illumination of the 
public conscience.’’ Our duty as members of that great pro- 
fession which, through evil report and good report, has rendered 
no small service to the administration of justice and the protec- 
tion of those individual rights and individual liberties which are 
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the elements, the foundations, of civil society, of law and order, 
of individual and national freedom —our duty is to do our 
- utmost to preserve the traditions which we have inherited; to 
remember the trust which has been intrusted to our care; to 
discharge that trust with unflinching integrity and unflagging 
industry ; to play our part in attacking injustice and wrong; in 
bettering the laws by which our country is governed; and in 
promoting the speedy and effective administration of impartial 
justice. I ask you to-day, especially the younger members of 
this society, to draw your inspiration for the law reforms of the 
twentieth century from the legal history of the nineteenth century. 
Seventy years have passed since Lord Brougham in the speech 
to which I have already referred aroused the attention of the 
House of Commons while he detailed the defects, the abuses, 
the wrongs, the cruelties of the law and its administration. He 
closed that superb oration with a picture—I might say a 
prophecy —of the splendid future which he anticipated would 
be the glory of some distant age and some future monarch. 
“It was’’ (said Lord Brougham) ‘* the boast of Augustus that 
he found Rome of brick and left it of marble. How much 
nobler will be the Sovereign’s boast when he shall have to say 
that he found law dear and left it cheap ; found it a sealed book, 
left it a living letter; found it the patrimony of the rich, left 
it the inheritance of the poor; found it a two-edged sword of 
craft and oppression, left it the staff of honesty and the shield 
of innocence!’’ The virtual realization of that noble ideal is 
not the least among the many memorable triumphs of the reign 
of Queen Victoria. 
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‘* ADMIRALTY AND MARITIME JURISDICTION.” 


Of the many grants of jurisdiction to the common govern- 
ment more than a hundred years ago most have been fully taken 
over by it already, the marks and boundaries of the new authority 
made everywhere visible, and even encroachments extended be- 
yond what was apparently the conceded domain. Some terri- 
tory, though, remains that may be lawfully appropriated. Of 
this one instance will be found in the grant of justice and in that 
part of it which relates to causes maritime. 

Under the Constitution and statutes of the United States, as 
construed by its courts, the State courts may, in a proceeding 
at common law, decide maritime controversies. That this right 
was really intended by either the Constitution or the statutes, 
if now an open question, appears doubtful. That it can be taken 
away isclear. But when it is considered that among maritime 
controversies are included all those arising on navigable lakes 
and rivers, however small, we perceive how much may yet be 
taken away. Even more are we impressed when we consider 
not simply the scene, but the nature, of such controversies, and 
remember that to disputes and grievances on the water are to be 
added a vast variety of contracts ashore. 

By the Constitution, the Federal courts have cognizance of 
‘all cases of admiralty and maritime jurisdiction.’’ Now, two 
questions are immediately suggested by this language. Do 
admiralty and maritime mean the same thing, and, must the 
Federal jurisdiction be exclusive? The first question is speedily 
answered in the negative. Admiralty and maritime do not mean 
the same thing. They never did mean thesame thing. Admir- 
alty is the court or judicial system, maritime, something origi- 
nating in transactions uponthe seas. The second question cannot 
be so decisively answered. The courts have determined that 
Federal jurisdiction is exclusive as to admiralty, but not as to 
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what is maritime. This is not a very satisfactory distinction 
between words joined in the same clause, but of this a little later. 
Let us now look at each of these questions a trifle in detail. 


ADMIRALTY AND MARITIME. 


The distinction between these words, though still plain enough, 
was once more clear. When the admiralty was in its struggle 
with the common law, when it was treated as an intruder by a 
system supposed to be perfect because it began in the woods, it 
was agreed that admiralty could do with nothing except what 
was maritime. The building of a ship lay outside of admiralty, 
as not a maritime performance.! Nor was even all that was 
maritime within the admiralty. Thus a trespass at sea belonged 
to the common law and to the common law exclusively.? Sea- 
men’s wages, if arising under seal, belonged to the common law 
alone. These things were maritime enough, but still the prop- 
erty, and the exclusive property, of the common law.’ Black- 


stone, viewing with jealousy ‘‘ these eccentrical tribunals,”’ lays 
it down that what they may take cognizance of must originate 
wholly on the seas ‘*and not within the province of any 


county,’’ a limitation, according to the present view, quite erro- 
neous. Nor was there anything concurrent in the two jurisdic- 
tions. As is well said of Coke, ‘‘ the notion of a concurrent 
jurisdiction seems not to have occurred to him.’’* Since the 
days of Coke there has indeed been much change as to maritime 
controversies, for, where once the common law was exclusive, 
it is now content to be concurrent. Thus admiralty has greatly 
enlarged its jurisdiction. But the distinction between what is 
maritime and what belongs to admiralty is perfectly clear. That 


2 Bee, 483. Shrewsbury v. The Two 
Friends, Fed. Case, 12819, and other 


1 This unfortunate view of the thing 
obtains to-day, many Federal courts 


refusing to deal with shipbuilding in 
admiralty or even to apply home port 
lien laws on ship building, as a trans- 
action not maritime. In the same 
way the courts are divided as to steve- 
doring, a service essential to shipping 
and, for all practical purposes, mari- 
time. 


cases cited in Bains v. The James, Fed. 
Case, 756. 

3 The confusion is discussed in Stev- 
ens v. The Sandwich, 1 Peters Adm. 
233. An interesting historical view 
may be found in New Jersey S. N. Co. 
v. Merchants Bank, 6 How. 344. 

4 Steele v. Thacher, 1 Ware, 85. 


184 36 AMERICAN LAW REVIEW. 
this distinction was plain to the minds of the framers of the 


Constitution is not to be doubted. The words are not tauto- 
logical.? 


Is THE JURISDICTION EXCLUSIVE? 


In discussing the first question we have seen that admiralty 
and maritime, meaning different things, were married in the 
same article, section and clause of the Constitution, for a pur- 
pose. The fate of one as to jurisdiction, we might well imagine, 
would be the fate of the other. The Constitution, for its part, 
says nothing as to whether the jurisdiction in either shall be 
exclusive or only concurrent. That it became the duty of the 
Federal courts to decide. How does it happen, then, that those 
tribunals, passing on the jurisdiction given them in ‘* all cases of 
admiralty and maritime jurisdiction,’ can say that it would be 
utterly unconstitutional for any State to set up a court of 
admiralty of its own, or even in its regular courts to use against 
a ship the proceeding in rem, and yet that such a court can 
constitutionally decide the gravest maritime controversies when 
either party chooses to draw his unwilling adversary into a pro- 
ceeding at common law? Which is more essential to the 
national scheme —the controversy or the remedy? I cannot 
libel my offender’s ship in the courts of a State, but I may have 
the identical controversy gone over there against his will by 
suing him in contract or in tort. 

To this inconsistency an apparent explanation offers itself. 
The Judiciary Act of 1789 gives exclusive jurisdiction to the 
Federal courts in admiralty, and yet saves to suitors ‘* a com- 
mon law remedy where the common law is competent to give 
it.”’ This, it is uniformly held, has given the State courts their 


1 Justice Washington in The Sen- 
eca, 3 Wall. Jr., p. 395, speaks of ‘‘all 
cases of maritime nature whether they 
be particularly of admiralty cog- 
nizance or not.’? Story, even earlier, 
in the exhaustive opinion in the De- 
Lovio case,2 Gall. 398, says: ‘‘There 
is a peculiar propriety in the in- 
corporation of the term ‘maritime’ 
into the Constitution. The disputes 


and discussions as to what the admi- 
ralty jurisdiction was could not but 
be well known to the framers of that 
instrument. * * * Uponany other 
construction the word maritime would 
be mere tautology.’’ Justice Daniel, 
in New Jersey S. N. Co. v. Merchants 
Bank, already cited, seems to see no 
difference in the words, but there is 
too much reason the other way. 
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right to try at common law a maritime cause. But how has 
Congress the right, through any act, to give to State courts a 
share of what is maritime? Could it give up admiralty? No- 
body would contend that. Indeed, it is held that if Congress 
should abolish the admiralty courts and abandon their jurisdic- 
tion the State courts could not constitutionally open admir- 
alty courts of their own.’ One thing, in other words, is be- 
yond dispute. If the Constitution included silently the word 
exclusive, then the Judiciary Act would be unconstitutional in 
attempting to divide jurisdiction with the State courts. Now, 
we have said that while the Constitution itself says nothing at 
all in this respect, the courts have held that the Constitution 
means exclusive. Exclusive as to what? Admiralty. As to 
maritime, too? Apparently not. Here they say that the 
Judiciary Act operates successfully to give jurisdiction to the 
courts of the States.? In other words, when it is admiralty 
that is to be defended it is not defended by the Judiciary 
Act’s making the jurisdiction exclusive. It is defended out of 
the Constitution, which is interpreted to place admiralty above 
reduction by any Judiciary Act. The word maritime in the 


same clause is, however, left to the mercy of an act of Con- 


gress. Even more inconsistent does this appear if admiralty 
and maritime are, as some contend, identical terms.* 

This view of the law has been acquiesced in so long that it 
would probably be impossible now to disturb it, and since, by 
the decision in The Genesee Chief, nearly all the interior waters 
of the country are held to be maritime, the controversies to be 
forever taken away from the State courts would be immense in 
number. Yet, for the further purposes of this article, it is a 


1 Martin v. Hunter’s Lessee, 1 


Wheat. 305, 373. Tothe same effect, 
Marshall, Insurance Co. v. Canter, 1 
Pet. 511, 546. 

2 Leon v. Galceran, 11 Wall. 185. 
This is probably the only case ia the 
Supreme Court of the United States 
expressly to this effect. There are, 
however, a number of otbersin which 
the doctrine is obiter approved (Amer. 
Steamboat Co. v. Chase, 16 Wall. 522; 


Steamboat Ad. Hine v. Trevor, 4 
Wall. 555), and the law is universally 
so understood. The State courts, of 
course, speedily announced their ap- 
proval of such views. Baird v. Daly, 
57 N. Y. 236. 

5 Perhaps the inconsistency can be 
made the plainer by a question — if 
Congress cannot give up the in rem, 
how can it give up the in personam, 
remedy? 
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necessary inquiry to discover how it ever came about. It cannot 
be said that, as the courts of common law had been exercising 
concurrent jurisdiction with admiralty in maritime causes before 
the Constitution, it must have been intended to let them 
continue in it, for this argument would serve as well against the 
word admiralty. The Colonial courts had admiralty jurisdic. 
tion and were using it freely enough during the Revolution and 
under the Confederation, ingrafting on its procedure in some 
-instances the dear right of trial by jury. When the States sur- 
rendered admiralty they gave up a jurisdiction as much vested 
in their courts as the right of trying a maritime controversy at 
common law. 

Now, why did the States surrender jurisdiction in admiralty? 
For the reason that it was universally agreed at that time that, 
as this jurisdiction brought us into relations with the citizens and 
subjects of foreign countries, uniformity was indispensable. 
Amid all the questions on which our ancestors wrangled this is 
one of the few that was conceded to the common government 
without a groan. Madison expressed the general feeling by 
classing the grant of jurisdiction with that over ambassadors, 
saying: ‘* To the same principle may also be referred * * * 
admiralty and maritime cases. As our intercourse with foreign 
nations will be affected by decisions of this kind they ought to 
be uniform.’ Mason, though against the Constitution, was will- 
ing on this point. He admits that the Federal courts ‘* ought 
to have cognizance of all cases affecting ambassadors, foreign 
minister, and consuls, as well as in cases of maritime juris- 
diction.’’? Not the slightest intimation anywhere appears that 
only admiralty was given up and that jurisdiction of maritime 
causes was retained by the States through the common law. 
The object universally sought was uniformity of decision because 
of foreign trade. Now, if the controversy was probably to be 
with foreigners, was it not just as necessary to have the common 
law courts uniform as those of admiralty? Was the foreigner 
to be told that if sued in admiralty he would find one state of 


1 In the Virginia Convention, 3 effect, Randolph, 3 Elliott, 571; 
Elliott, 532. Davie, 4 Elliott, 159; Wilson, 2 El- 
23 Elliott, 523. To the same _liott, 490. 
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law, but, if sued for breach of contract or tort on the same trans- 
action, there was no telling which of thirteen views of it he 
would have to endure? 

That the framers of the Constitution intended the admiralty 
jurisdiction to be exclusive is clear, despite the silence of the 
instrument. Decisions to that effect seem to be perfectly cor- 
rect. But equally did they intend, that maritime controvesies 
also should belong exclusively to the Federal courts. Every 
utterance of that day supports this view, nothing during the 
next generation in any of the Federal or State decisions will be 
found against it. Being near the sea, with little internal com- 
merce, nearly all the maritime controversies of our ancestors 
occurred with the citizens of other States or the subjects of other 
countries. In 1816 we find Story? classing the judicial clause 
in admiralty and maritime causes with the exclusive one relating 
to ambassadors and consuls, which it immediately follows, and 
in 1866 the learned Field,’ not disapproving his language, com- 
ments on its many excellent reasons. It is since that time that 
the decisions have sustained the State jurisdiction on the com- 
mon law side by citing the saving clause of the Judiciary Act. 
But it is important to note here that the unconstitutionality of 
that clause, the suggestion of this article, has been neither raised 
nor decided. 

The saving clause, as we have already explained, appears to 
us unconstitutional if it intended to leave the common law 
remedy to State tribunals. That this is what it intended has 
always been taken for granted, and yet nobody has questioned 
its constitutionality. But why take for granted what may make 
it unconstitutional? Why not suppose that it meant to save the 
common law remedy to Federal courts only, Circuit or District? 
There, in the common tribunals of the nation, that uniformity 
of decision would be maintained which was the admitted object 
of our ancestors. Let the statute be read however carefully 
and nothing will be found contrary to this construction. It was 
a statute distributing causes among Federal courts, and the por- 


1 Martin v. Hunter’s Lessee. guage was less favorably commented 
2 The Moses Taylor, 71 U. S. 411. on. Claflin v. Houseman, 93 U. 8. 
It was at alater date that Story’slan- 130. 
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tion involved here was a regulation of procedure in the District 
court. From such an enactment State court jurisdiction will 
not naturally be derived. Nor is there anything strained in this, 
The Judiciary Act in effect declared — our District courts shall 
be exclusive if you wish to proceed in admiralty; you need not, 
though, proceed in admiralty ; you may proceed at common law 
in your maritime controversy, but, since it is maritime, that 
common law action must, under the Constitution, be tried in our 
Federal courts, Circuit or District, as the statutes may other- 
wise provide. 

However, let us accept the other view. Let us concede that 
the saving clause intended, and constitutionally intended, to give 
the State courts common law jurisdiction of maritime controver- 
sies. To what result do we come? The State courts get that 
jurisdiction solely by the grace of the statute. What they got 
by permission of Congress they may lose by its change of mind. 
All jurisdiction of maritime controversies may be taken away 
from the courts of the States, an immense diminution of their 
importance, since it is a maritime business even to carry a pas- 
senger on the navigable streams of the country. We say the 
State courts get this right by grace of Congress, because this is 
what the Federal courts themselves say. Nowhere do they assert 
that this common law jurisdiction of State courts in maritime 
causes is required by theConstitution. That they could not say. 
Admiralty and maritime being joined in the same clause, it 
would have been impossible to hold that from admiralty the 
State courts are by the Constitution’s intent forever excluded 
and to maritime causes forever admitted. 

To conclude, we would say that, if an original question, we 
should consider the Federal jurisdiction exclusive in maritime 
controversies at common law both because of the need of uni- 
formity,' in respect to them and because the word ‘* exclusive ”’ 


1 The advantage of such uniformity Court to review the latter was not 
is commented on in Belden v. Chase, allowed to rest upon such need or ad- 
150 U. S. 674, 691, a case under the vantage. A-right under the naviga- 


navigation acts on writ of error to tion statutes was expressly claimed by 
highest State court; but the jurisdic- _ pjaintiff in error. 


tion of the United States Supreme 


| | 

ha 
wi 
iz 
P 

XUM 


ADMIRALTY AND MARITIME JURISDICTION.’’ 


189 


has been read into the Constitution as to the concomitant ‘* ad- 


miralty.”’ 


Secondly, we conclude that Congress can at all events 


make that jurisdiction exclusive at its will.! 


1 In jurisdiction by diverse cit- 
izenship see the Supreme Court’s 
views as to this right of Congress, 
Plaquemines Co. v. Henderson, 170 U. 
§, 511. The exclusive jurisdiction in 
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patent cases should also be noticed, 
and a nice distinction between 
“question”? and ‘‘case’’ in patent 
jurisdiction is made in Pratt v. Paris 
Gaslight Co., 168 U. S. 255. 
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THE SUPPRESSION OF ANARCHY.! 


You have invited me to speak to you upon the suppression 
of anarchy, a theme which a recent occurrence within the bor- 
ders of your Empire State has given both a vital and tragic 
interest. While the subject is largely political in its nature and 
appeals more to the discretion of the lawmaker than to the 
wisdom of the law interpreter, yet it has a peculiar interest for 
the members of our profession, not only because the remedy 
must to some extent be found in the courts of law, but because 
anarchy and law are the very antipodes of each other. The law 
holds, in the language of the noble founder of my State, that 
‘*that country is free to the people under it where the laws rule 
and the people are a party to those laws.’’ The very essence of 
anarchy is opposition to all government whatever and the 
absence of all law. The true anarchist follows in the lead of 
Jack Cade, as Shakespeare drew that redoubtable rebel, in de- 
siring to abolish all property, destroy all money, subvert all law 
and order; and you will remember that Jack Cade so far recog- 
nized the intimate connection of our profession with the main- 
tenance of law that the work of destruction was to commence 
with the lawyers, an unconscious but a deserved compliment, 
for the lawyer, when he is sacredly mindful of his high calling, 
is the chief exponent of law. Our fellow-men may therefore 
look with reason to our profession to suggest some means to 
stamp out this hydra-headed monster of murderous malevolence. 

The task is no easy one, and, indeed, may be regarded as 
a labor of Hercules. It is more difficult than the problem of 
suppressing other crimes, as the public interests require a 
larger measure of successful results. Nearly all criminal laws 
are partly ineffective to prevent the perpetration of crimes, 


1 Address delivered at the annual 1902, by James M. BEcK, Assistant 


meeting of the New York State Bar Attorney-General of the United States. 
Association, at Albany, January 21, 
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for otherwise there would be little use for the criminal courts; 
that there are murders and thefts, notwithstanding the exist- 
ence of drastic punishments upon our penal codes, is no 
necessary argument against the efficiency of our criminal code. 
Their deterrent effect is beyond reasonable dispute, notwith- 
standing the numerous instances in which their penalties have 
bad no terror for the criminal. An approximation to preven- 
tion is all that reasonable men expect. But the safety of 
society demands larger results in the solution of the problem 
now confronting us, notwithstanding that its inherent difficulty 
is infinitely greater. Absolute prevention and not punishment 
is the supreme need of the hour. Attempts to terrorize ex- 
isting society by the destruction of its chief rulers must cease, 
for the death of a Chief Magistrate may be accompanied by 
consequences so disastrous that no punishment of the offender 
can bear any adequate relation to the gravity of the offense. 
Our profession, which knows most of the practical difficulties 
attending the administration of criminal law, must give its best 
energies and its highest wisdom, so that the venomous snake 
can be killed, not scotched. 

If the experience of the past suggests anything, the task is 
one of exceptional difficulty. However he may approach it, 
the thoughtful man is apt to find himself in a blind alley of 
negative results. Other nations have concentrated their best 
energies and highest wisdom to compass the destruction of this 
covenant with hell, but without any adequate or even satisfac- 
tory results. Attempts upon the lives of rulers have seemed 
to multiply with strenuous efforts to prevent them. 

Notwithstanding the strenuous efforts of European countries, 
aided by a certain measure of international co-operation, the 
' last three years have witnessed the assassination of a Spanish 
prime minister, an Italian King, an Austrian Empress, and an 
American President, and unsuccessful attempts- upon the lives 
of the Shah of Persia, the Prince of Wales, and the Emperor 
William. 

Indeed, the barren results heretofore accomplished have led 
many thoughtful men to apply to the forcible suppression of 
anarchistic doctrines the maxim which Lord Bacon used with 
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reference to the censorship of the press, that ‘* the punishing 
of wits enhances their authority, and a forbidden writing ig 
thought to be a certain spark of truth that flies up in the faces 
of them that seek to tread it out.’’ Scotland Yard is said to 
feel that England is safer with an open propaganda of anarchy 
than one conducted in the secrecy to which a policy of repres- 
sion is apt to give rise. 

The peculiar difficulty of the problem is due to the fact that 
a man who is willing to die for the so-called principle of 
anarchy cannot be awed by any laws however drastic. He isa 
fanatic, and indifference to consequences is the very essence 
of fanaticism. The criminal law only appeals to a man through 
his hopes or fears, and to one whose personal welfare is a 
matter of some concern. It has no appeal to one who wishes 
to **run amuck.’’ To the man who is indifferent to disgrace, 
imprisonment, and death, the penal provisions of the criminal 
code have little meaning. 

Indeed, it is difficult to escape the conclusion that criminal 
anarchists, while not technically insane, are yet mentally 
abnormal. They are mental as well as moral perverts. 

Sir Walter Scott has accurately described this type of mind 
in Quentin Durward, when he makes his hero engage in the 
following conversation with a Gypsy guide. 
tions, Quentin said to him: — 

‘* You are, then,’’ said the wandering querist, ‘* destitute of 
all that other men are combined by —you have no law, no 
leader, no settled means of subsistence, no house or home. 
' You have, may Heaven compassionate you, no country ; and, 
may heaven enlighten and forgive you, youhaveno God! What 
is it that remains to you, deprived of government, domestic 
happiness, and religion? ”’ . 

‘* T have liberty,’’ said the Bohemian, ** I crouch to no one — 
obey no one — respect no one —I where I will — live as I 
can — and die when my day comes.’ 


‘* But ny are subject to instant execution at the pleasure of 
the judge.”’ 


After some ques- 


‘* Be it so,”’ returned the Bohemian, ‘I can but die so much 
the sooner.’’ 
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« And to imprisonment also,’’ said the Scot, ‘* and where then 
js your boasted freedom ?’’ 

“In my thoughts,’’ said the Bohemian, “ which no chains 
can bind; while yours, even while your limbs are free, remain 
fettered by your laws and your superstitions, your dreams of 
local attachment, and your fantastic visions of civil policy. 
Such as I are free in spirit when our limbs are chained. You 
are imprisoned in mind, even when your limbs are most at 
freedom.”’ 

‘Yet the freedom of your thoughts,’’ said the Scot, 
“relieves not the pressure of the gyves on your limbs.” 

‘For a brief time that may be endured,’’ answered the 
vagrant; ‘* and if within that period I cannot extricate myself, 
and fail of relief from my comrades, I can always die, and death 
is the most perfect freedom of all.”’ 

To such men penal laws are mere printers’ ink, and their de- 
terrent force inappreciable. Their desire for destruction is a 
state of feeling rather than a conviction of the mind, and is sim- 
ilar to pyromania and other abnormal states of feeling, which 
possess men to the exclusion of other rational considerations. 
All that the law can expect to do is to thwart their fell purposes, 
so far as practicable, to deter others from contamination by as- 
sociation, and to punish successful outrages in a manner so 
sternly impressive as to vindicate the right of society to exist- 
ence. 

Too much reliance must not be placed upon the effect of puni- 
tive laws. Men who have made a ‘* covenant with death and a 
league with hell’’ are willing to give their lives for a criminal 
propaganda. Our chief reliance must be in preventative meas- 
ures of an adminstrative character. The problem is more for 
the detective than the statesman. 

Whatever the results of punitive measures, the law cannot 
compromise its own authority by making peace with anarchists, 
even if the results of a repressive policy be disappointing. An- 
archy has thrown down the gauntlet to society, and society 
musttake it up. It isnot a question of policy, but of authority. 
Anarchy has challenged all government to a war to the death, 
and of necessity it must be on the part of society a ward out- 
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rance. We must and will find a way to mark the line between 
liberty and license, and pronounce the stern anathema of the law 
against criminal anarchists who teach the subversion of govern- 
ment by assassination. 

On the threshold of the discussion it is necessary to define the 
term ‘‘anarchy.’’ The word imports nothing more than disbe- 
lief in the efficacy of any form of government. The vagaries of 
the human mind are, like the ways of Providence, ‘* mysterious 
and past finding out,’’ and there is unquestionably a class of 
honest and law-abiding visionaries, who, in a nebulous and semi- 
lucid way, believe that the interests of society would be pro- 
moted by the abolition of all government whatever. These 
doctrinaires do not believe in war, or the taking of human life 
for any cause whatever. Violence has no part in their propa- 
ganda, which is purely educational in character. This class of 
so-called philosophical anarchists is small in number, and does 
not ordinarily fall within the commonly accepted definition of 
the word, which in common speech and to the common under- 
standing is applied to those who seek the abolition of govern- 
ment by violence. To prevent, however, any criticism or ques- 
tion of constitutionality, any legislation should preliminarily 
define anarchy as a movement or conspiracy to subvert and 
destroy organized government by violent and unlawful means. 

This matter of definition is not so unimportant as it may seem, 
for it has heretofore played an important part in preventing any 
legislation to repress anarchy. Public attention was first directed 
to the subject by the Haymarket massacre in Chicago. A bill 
was introduced in Congress to remove dangerous aliens from the 
territory of the United States, but no action was taken upon it. 
The following year Senator Mitchell introduced a bill to ex- — 
clude ‘* anarchists and nihilists,’’ but again the question as to 
whether these words might not include political offenders who 
were seeking a refuge in this country from foreign oppression 
caused the defeat of the bill. At the session of 1891 the whole 
subject of immigration was considered with great care by Con- 
gress, and a comprehensive statute was adopted which excluded 
convicts, lunatics, idiots, persons liable to become a public charge 
or affected with a contagious disease, and contract laborers. The 
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original bill also included ‘* anarchists,’’ but Congress, for the 
reason mentioned, deliberately struck out the word. At the 
session of 1893, an attempt was made to meet the objection that 
the word **anarchist’’ was of doubtful import by excluding 
persons belonging to ** societies which favor or justify the unlaw- 
ful destruction ef property or life.’’ Even in this form, how- 
ever, there was not sufficient interest on the part of Congress to 
make it a law. In 1894 a new bill to exclude anarchists, which 
bad been drawn by Secretary Carlisle, and approved by Secre- 
tary Olney, was introduced by Senator Hill, of New York. It 
passed the Senate, but the House failed to concur. Notwith- 
standing the warning which the whole civilized world received 
as to the activity of anarchists in the assassination of Carnot, 
King Humbert, the Empress of Austria, and the Spanish premier, 
Congress did nothing further, and public attention in this coun- 
try ceased, until the fatal shot at Buffalo was heard around the 
world. 

It required a tragic event like the death of the late President 
to rouse the public mind from its fatal inaction. ‘* Sweet are 
the uses of adversity,’’ and the foul deed of Czolgosz, as a 
“toad, ugly and venomous,”’ ‘* wears yet this precious jewel in 
its head,’’ that it has convinced the public mind that a sharp 
distinction must be drawn between liberty and license. All 
thoughtful men are agreed that the time has come to clothe 
the government with ample power to stamp out this monstrous 
conspiracy against its existence. As Solicitor-General Richards 
recently well said: ‘* The red flag of anarchy should be driven 
from the land as the black flag of piracy has been driven from 
the sea.’”’ To accomplish this both State and nation must intel- 
ligently co-operate, and to this must be added for effective results 
the co-operation of all civilized nations. 

The power of the Federal government to punish anarchy 
has at times been questioned, and may justify a brief refer- 
ence. As anarchy is an avowed attack upon all government, 
it must of necessity contemplate the destruction of the Federal 
government, and this fact, it seems to me, gives the latter full 
constitutional power, for the time has passed when the power of 
the Republic to defend its own existence can be reasonably 
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questioned. As was said in Tennessee v. Davis:' ‘* The gen. 
eral government must cease to exist whenever it loses the 
power of protecting itself in the exercise of its constitutional 
powers, It can only act through its officers and agents, and they 
must act within the States.” 

The cases which have hitherto explained and vindicated this 
power? were all cases in which some act of a Federal officer 
done in a State and in violation of some law of the State was in 
question, and it is obvious that such an act requires clearer 
justification under the paramount authority of the Federal 
government than the right of the Federal government to 
protect its officers through whom it alone can act, from 
criminal violence. Some have questioned whether Congress 
could prevent an assault upon its officers by adequate punish- 
ment, unless the assault was committed for the specific purpose 
of ‘*impeding or obstructing the operations of the govern- 
ment.’ I believe that the government may with propriety 
assert its right to the personal security of its officer without 
regard to the motives or purpose of the assault. Take for 
example the President, whose position, however, can differ only 
in degree and not in principle from the humblest servant of the 
government. The Constitution imposes upon him the duty to 
‘* take care that the laws be faithfully executed.’’ At all times 
and at all places he is subject to this duty. This is not a legal 
fiction, for at any moment he may be called upon to discharge 
a duty growing out of his great office. The nation, therefore, 
has a direct interest in his personal security at all times and 
places. As Attorney-General Stanbery well said: * * It is 
of the very essence of executive power that it should always 
be capable of exercise. The legislative power and the judicial 
power come into play at intervals, but always and everywhere 
the power to execute the laws is, or ought to be, in full exercise. 
There is no point of time in which the power to enforce or 
execute the laws may not be required, and there should not be 


any point of time or interval in which that power is dormant or 
incapable or acting.”’ 


1 100 U. S. 257. Nagle, 135 U. S. 1; Ohio v. Thomas, 
2 Tennessee v. Davis, 100 U.S. 173 U.S. 276. 


257; In re Loney, 134 U. S. 372; In re 312 Opinions, 35. 
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For this reason the President never leaves the country, and in 
the event of his death the duties of the office instantly devolve 
on the Vice-president. 

I cannot believe, therefore, that Congress is without power 
to punish anyone who thus interferes with the safety of the Fed- 
eral government and obstructs its operations by violence to the 
President, even though the purpose of the violence be wholly 
free from any such intent, and the President be struck down 
at a moment when he is not doing any specific official act. 
Heis always and everywhere acting as President, and the gov- 
ernment has an interest in his personal security, which is beyond 
any private quarrel or personal grievance which anyone can have 
against him. It may be inadvisable, as a matter of legislative 
policy, to punish under the Federal laws a man who for 
some private grievance assaults the President, or any other 
officer of the government, where the .assault is free 
from any intent to obstruct or impede its operations, 
but I believe in the full power of the Federal government 
to assert its higher title to the personal security of 
its officers, whenever the public interests require it. The 
power is not a strange one, for the Revised Statutes contain 
many provisions punishing the obstruction or interference with 
Federal officials. Thus sections 3995 and 3996 punish the will- 
ful obstruction or delay of the mail, or any one in charge of it, 
and Mr. Cleveland’s vigorous action at the time of the Chicago 
strike in vindicating the right of interstate commerce and the 
passage of the mails was another and notable assertion of the 
full power of the Federal government to carry out unobstructed 
the purposes of its existence, and I can entertain no doubt that 
any legislation which Congress may pass, which punishes an 
assault upon the life of the President, whatever be its motive, 
wherever and whenever it be committed, will be sustained by 
the Supreme Court of the United States. 5 

If a doubt exist, the admirable suggestion contained in the 
recent message of President Roosevelt would seem to obviate 
any difficulty. He suggests that as anarchy is a crime against 
the whole human race, and equally against all government, that it 
should be declared to be an offense against the law of nations by 
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treaties among all the civilized powers. Such treaties, stipulat- 
ing for co-operative action in the suppression of anarchy, would 
give the Federal government full power to pass legislation to 
execute them. 

So far as the exclusion of anarchists when immigrants, or their 
deportation after entry, is concerned, the constitutional power of 
the Federal Government is beyond question, for the Supreme 
Court, in the case of Fong Yue Ting v. United States ! expressly 
held that it was the inherent right of this government ‘* to deter- 
mine who shall compose its members,’’ and ‘‘ to expel from its 
territory persons who are dangerous to the peace of the State.” 
The use of the word ‘* persons ’’ suggests the thought that while 
the opinion in question affected the exclusion of an alien, yet 
the power alluded to is broad enough to justify the deportation 
of a citizen, if upon conviction by due process of law he should 
be found to be ‘*.dangerous to the peace of the State.’’ Fre- 
quently in extradition cases the government deports citizens to 
answer for crimes alleged to have been committed in other coun- 
tries, and of which they are presumably innocent, and this power 
was vindicated in the absence of an extradition treaty in the 
recent case of Neely v. Henkel. The power of the Federal 
government, after due trial and conviction, to deport an anar- 
chist, even if he be a citizen, would, therefore, seem reasonable. 
The constitutional doubt could be resolved by divesting him of 


his citizenship as a penalty for his crime and then deporting him 
as an alien. 


The suppression of anarchy, however, is not so much a ques- 
tion of power as of means. Congress has now under considera- 
tion a number of bills with this end in view, and will doubtless 
accomplish, as a result of the public discussion, something that is 
efficient and permanent in character. One of the best of these 
measures, which has been drafted by a distinguished official 
connected with the Department of Justice, Solicitor-General 
Richards, seems to exhaust every reasonable possibility of pu- 
nitive legislation, and may be briefly summarized as a general 
illustration of the proposed legislation. It punishes with death 
anyone who kills the President of the United States, or anyone 


1149 U. S. 698. 
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in line of succession to that office; an assault with intent to kill 
or injure is punished by death, or by imprisonment not less 
than ten years, at the discretion of the court ; anyone who aids, 
abets, counsels, advises, or instigates another to commit either 
of said crimes is punishable as if he were the principal offender ; 
accessories after the fact are punished by imprisonment of not 
more than ten years; to justify openly and deliberately any of 
these crimes by spoken or written language is punisable by im- 
prisonment not exceeding five years; the advocacy by word of 
mouth or printed matter of the doctrines of criminal anarchy 
(thereby meaning the movement to destroy government by 
violence ) is to be punished by imprisonment of not more than 
ten years, and this punishment applies to anyone ‘‘ who aids, 
abets, countenances such advocacy;’’ conspiracy to kill the 


ruler of any other nation with which the United States is at 
peace, is punishable by death, if the conspiracy has been suc- 
cessful, and by imprisonment of not less than ten years if 
unsuccessful; the doctrine that organized gevernments ought 
to be destroyed by violent and unlawful means is declared to be 
unlawful, its advocacy is made a crime, and a punishment pro- 


vided for anyone who organizes or helps to organize or becomes 
a member, or voluntarily assembles with any society, group, or 
assembly of persons who are formed to teach such doctrines ; 
it is made a crime for anyone owning property to permit anar- 
chistic groups to meet or assemble in any building or room owned 
by him; any person convicted of any of the preceding of- 
fenses is made ineligible thereafter for any office or place of 
honor, and if a naturalized citizen his certificate of natural- 
ization is to be revoked, and after the expiration of his 
term of imprisonment he is to be deported to the country 
whence he came or to the country of his nativity or former 
allegiance, and anyone found in this country after such deporta- 
tion shall be punished by imprisonment not exceeding five 
years. 
This bill, which also provides for the confiscation of anarchis- 
tic literature and its exclusion from the mails, has been sup- 
plemented by another bill, which has been drafted by the 
able Commissioner-General of Immigration, and contains elab- 
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orate provisions for the exclusion of immigrants who are 
anarchists, or their deportation after entry. 

The value of these laws can be measured by the possibility 

that the late President might never have been assassinated had 
the Goldman women been deported ten years ago, as she could 
have been under Senator’s Hill’s bill, to which allusion has been 
made, for it was Emma Goldman, according to Czolgosz, who 
fired him to do the fatal deed. The execution of the law, how- 
ever, will be exceedingly difficult except in the cases of avowed 
and known anarchists. To exclude Chinamen, whose racial 
status is stamped upon their very faces, has been found to be 
a task of immense difficulty. How much more difficult must 
be the exclusion of men, whose offense is a state of mind, of 
which there is, and can be, no superficial evidence except their 
voluntary acts and declarations! 

The solution of this question must, in the last analysis, rest 
with the detective rather than with the legislator. Preventative 
measures of an administrative character will be found the most 
efficacious, and an indispensable feature must be international 
co-operation. As long as these avowed enemies of all govern- 
ments and of all society can find a resting-place in any one, they 
will be, in these days of telegraph and the steamship, a menace 
to all. It was this fact that probably led to an international 
conference which was held in the year 1898 in the city of Rome. 
It was called at the instance of Spain, and its deliberations lasted 
for nearlya month. Fifteen chiefs of police of various countries 
participated. The fear that the word ‘ anarchist ’’ might be 
construed to include political offenders prevented the United 
States from taking any part in this conference, and England only 
did so after much hesitation; and the same reason compelled the 
conference to abandon all attempt to secure common legislation, 
and to content itself by purely administrative measures, such as 
an agreement for the mutual surrender of fugitive anarchists 
and the creation of a bureau of information. The latter was, in 
my judgment, a suggestion of great value. With reasonable dili- 
gence on the part of the police authorities of the different civil- 
ized countries, and the prompt and full exchange of information 
between them through the medium of a common bureau, it 
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ought not to be impossible to trace the movements of avowed 
anarchists, and to prevent their secret assemblies to a great 
extent. The stern necessities of the situation will probably 
compel such co-operation on the part of all civilized nations in 
the near future. Already the call has been made for another 
conference. In my judgment, our government should abandon 
its policy of isolation in this respect and join hands with other 
governments in the suppression of this evil. 

A vital point is to increase both the efficiency and the powers 
of our Secret Service. Far from deserving the adverse criticism 
to which it has recently been subjected, this division of the 
Treasury Department, as I have some personal reason for 
knowing, is an admirable body of men and at its head is a 
detective of exceptional ability and courage. Never in its his- 
tory has it done more valuable work than under Chief Wilkie. 
But the limitations of his bureau are that its only funds consist 
of an annual appropriation of $100,000, and this, by the terms 
of the appropriation, is confined to the detection of counter- 
feiting. Not only is it without any means to defend the life of 
the President, but it is equally without legal power. It isa 
fact that not one cent has ever been specifically appropriated 
for the protection of the President, and the services of the 
Secret Service have hitherto been an accommodation, from a 
legal standpoint, on their part. The funds at their disposal 
are absurdly inadequate when it is recalled that the service is 
obliged to protect the purity of the coin in a country as great 
in area and population as ours. 

In my judgment this division should be given at least $250,- 

000 a year in order that its force may be largely increased and 
the very best detective talent employed. It should have its 
‘operatives in each of the European capitals and the means to 
exchange information with other police authorities throughout 
this country and the world. The problem is too serious to debate 
over dollars and cents. It is not enough to punish when the 
crime has been committed ; the public demands prevention rather 
than punishment. 

The fact that President McKinley was shot when engaged in 
the very democratic ceremonial of shaking hands with all who 
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asked this favor pointedly suggests the truth that the days of 
democratic simplicity are past. Our population has become so 
heterogeneous, and there are so many now living in our midst 
who are alien in sentiment, that the simplicity of democratic 
days in public ceremonials cannot but be attended with mani- 
fest danger. The life of the President is of vital interest to 
the nation, and should not be unnecessarily put to the peril of 
assassination. Indeed, other considerations equally demand 
that the time and strength of the President should not be 
needlessly consumed by unnecessary calls upon his time. Only 
those should be privileged to see him who have a legitimate 
claim upon his time. For these reasons he should be relieved 
from unnecessary public receptions. 

Let me suggest, in conclusion, that the people can aid in the 
protection of their President by giving to his higk office the 
respect which is its just due. It is the misfortune of our politi- 
cal system that the president is not above and apart from party 
politics as is the French Chief Magistrate, or the English Con- 
stitutional Ruler, but is a party leader, and therefore the storm 
center of all our political conflicts, about whose head plays the 
fateful lightning of political passion. Rarely has any President 
escaped scurrilous criticism and foul abuse; and no one can 
measure what influence the public abuse of Lincoln, Garfield, and 
McKinley had in the death of each. God forbid that I should 
advocate, in any way, the abridgment of the right of free 
speech or of a free press. The genius of our free institu- 
tions requires that discussion be free. If a citizen be 
honestly of opinion that the President seeks to subvert the 
liberties of his country, it is not only his privilege but his duty 
to say so. We have no place in our political institutions for the 
maxim, ‘* The king can do wrong,’’ and the oil of anointing, 
which was supposed to consecrate the monarch, has not fallen 
from his head to give any peculiar sanctity to the choice of the 
people. As any other public servant, the President must give 
an account of his stewardship, andthe manner in which he has 
discharged his trust must of necessity in a free country be the 
subject of fair discussion. But there isa clear line between 
criticism and insult. The law may not be able to draw it, 
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put men of gentlemanly and patriotic instinct cannot fail to 
mark it. The man who publicly degrades the personality of the 
President and weakens respect for his high office makes 
assassination possible. If this lesson can be learned by the 
American people, the martyred McKinley will not have died in 
vain. 


XUM 
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INTERNATIONAL LAW OF MARRIAGE.! 


It may be desirable that civilized nations should arrive at one 
uniform code of laws as to marriage; but it is almost certain 
that this will never be. 


Race, religion, climate, history, all combine to create differ. 
ences. 

Certain ideas arecommon. It is agreed that the essentials are 
that the parties should not be within prohibited degrees of kin- 
ship, that each should have sufficient age, sufficient intelligence, 
freedom of will, intention to contract marriage, and to contract 
it with the particular partner, and that there should be some overt 
act or sign evidencing the marriage. This latter is generally 
called the form or forms, although in some countries, as in that 


in which I am speaking, it may quite as well be informal as 
formal. 


Here we have reached the limit of agreement. 


What are the prohibited degrees? What age? possibly what 
amount of intelligence? whether at some borderland of age, 
consent of parent or guardian, is positively required to enable, 
or whether expressed dissent will disenable? What kind of error 
as to the contract, and as to the other party to the contract will 
annul a de facto marriage? whether error will have a greater 
anuulling force when superinduced by fraud, and what kind of 
fraud?? What sort of force or duress will annul? 


1 A paper read before the Twentieth 


Conference of the International Law 
Association, at Glasgow, August 22, 
1901, by Hon. Sir WALTER G. F. PHIL- 
LIMORE, Bart., a Judge of the English 
High Court of Justice. This paper 
attracted great attention, and drew 
forth a long discussion, which our 
space does not enable us to repro- 
duce. — Eps. Am. Law Rev. 

2 The German law as to fraud is 


peculiar. Much greater extension is 
given to it as an annulling force than 
is given in most other countries 
(Biirgerlicher Gezetsbuch, Arts. 1332, 
1333, 1339). The American U.S., and 
apparently the Austrian law (Clunet, 
Journal du Droit Internat. Privé, 1900, 
p. 134) make concealed pregnancy on 
the part of the woman such a fraud as 
annuls the marriage. The English 
law is plainly otherwise. 
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These are questions on which at present nations widely differ. 

Other differences arise upon what are called ‘ the forms.”’ 
These may be thus classed: Whether, as I have said, any real 
form is necessary? Whether the presence and participation of 
a priest, or of an officer of the civil government is required? 
What previous publications (if any) are necessary? What cures 
the defect of previous publication? Whether consent of parent 
or dispensation by some religious or civil authority be required ? 
and whether this consent or dispensation be matter of form or an 
essential? The object of international jurists must be to es- 
tablish a series of principles which will determine which law 
shall, when there is a conflict of laws, prevail. 

Some English writers think that these principles are easily 
ascertained, and reducible to two, that is: The essentials of mar 
riage are regulated by the lex domicilii, the forms by the lex loci 
actus or celebrationis.' 

It will-be found, however (1) that this division is not always 
recognized ; (2) that there is no doubt as to what and what are 
not essentials ; (3) a corresponding doubt as to the limit of the 
term forms; (4) that as to essentials both laws must be complied 
with. 

Further, the more modern school of French jurists would, if 
I understand them aright, reject the /ex domicilii and substitute 
for it the nafional law. I have a great sympathy with this 
school, and 1 see much that would be gained in simplicity and 
certainty by substituting in all questions of personal status the 
national law for the law of the domicile. But this is a wider 
question, and concerns many other jural relations besides those 
that arise from marriage. I shall content myself therefore by 
substituting in this paper the expression personal law for the 
phrase lex domiciliz, leaving the question whether the personal 
law is to be ascertained by recourse to domicile or to nationality, 
open. 

As to the respective claims of the Jex loci and the personal 
law, the jurisprudence in Great Britain is not settled. Some 
English judges have used expressions which seem to mean that 
everything, essentials as well as form, is to be solely regulated by 


1 E.g. Foote, ‘‘ Foreign and Domestic Law,” p. 70. 
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the law of the place of celebration. The language of the judg. 

ment in Simonin v. Mallac! is certainly of this nature, and the 

-actual decision either proceeds on this basis, or if it admits the 
personal law, admits it only to an imperfect extent. The 
decisions in Brook v. Brook,? and upon the whole those in 
Sottomayor v. De Barros,® however, determine, that as to one 
essential of marriage, namely, that the parties should not be 
within the prohibited degrees of relationship, the personal law 
must be complied with, and compliance with the lex loci will not 
do. The jurisprudence of the continent of Europe may be said 
to be fixed in this sense. But, supposing the British law to be 
drawing into harmony with that of the continent, a greater 
difficulty arises from the state of American urisprudence. Mr, 
Bishop, in his law of marriage and divorce, seems to say that 
the law of the place of celebration is sovereign.‘ I quote his 
words: — 

‘* By the international law of marriage which ought to govern 
the courts in the absence of any statute of their own forbidding, 
a marriage valid by the law of the country in which it is cele- 
brated, though the parties are but transient persons, though it 
would be invalid entered into under the same formalities in the 
place of their domicile, and even though contracted in express 
evasion of their own law, is goodeverywhere. And this doctrine 
is specifically established in the tribunals of the common law 
countries.’’ 

And this is certainly the old American law.5 

As between the American doctrine and the continental 
doctrine, regarding them as the two poles, there are two argu- 
ments which seem to preponderate in favor of that of the 
continent. 

First, the Americans do not carry the matter to its logical 
conclusion. Mr. Bishop admits the exception of marriages 
‘* odious by the common consent of nations.’’* This is of 


1 2 Swabey and Tristram Rep., p. R. Phillimore’s remarks in his judg- 
67. See Phillimore’s ‘International ment L. R. 2 P. D., p. 89. 
Law,” vol. iv., 8. cecexxxiii. 4 Ed. 1891, s. 843. 
2 9 House of Lords Reports, p. 218. 5 Phillimore, ‘‘ International Law,” 
R.3P.D.,p.1. Seealso Sir vol. iv., 8. ccccxxxili. 
® 845. 
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course not odious to all nations, for then there would be no lex 
loci to allow such marriages. Where is the line to be drawn? 
Are the majority or great majority of nations to proscribe the 
usages of the minority. Mr. Bishop excepts marriages between 
ascendants and descendants, and between brother and sister. 
But there have been many civilized nations which have admitted 
marriages between brother and sister, e. g., Egypt in the time of 
the Ptolemies ; and as between brother and sister of the half-blood, 
Israel inthe time of David; and for all I know many polygamous 
‘countries at the present day. The canon law of the Roman 
Church in theory admits that. brother and sister might receive a 
dispensation permitting them to marry, though in practice no 
such dispensation is granted to blood relations in that degree. 
Secondly, if marriages good by the /ex loci are to be good every- 
where, it is useless for any nation to enact prohibitions to which 
other nations do not agree. In these times of quick and easy 
travel, any couple who can afford the expense, can evade their 
personal law by moving to some other convenient country. It 
would be useless for France to forbid marriage of minors without 
express consent of parents if the minor couple could make a 
marriage by transit to Dover and then claim validity for it in 
their own country. It would be useless for England to have 
prohibited degrees of affinity which Denmark does not recognize, 
or prohibited degrees of consanguinity, such as that of uncle and 
niece, when the couple could go to South America and get a 
dispensation from the Archbishop of Lima. It is useless for a 
southern State to forbid marriage between white and black, if 
the train can be taken to a Northern State of the Union. 

Under such a rule any one who is rich enough and can go far 
enough can defy his personal law. 

The poor only are bound. 

For these reasons I urge that Great Britain should settle 
herself into adherence to the continental doctrine, and that 
America should change her jurisprudence into a like adhesion. 

And this is the first position which my paper is intended to 
establish. 

The lex loci should be sovereign as to form, but not as to 
essentials. 
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I do not, however, say that the personal law is alone to be 

sovereign as to essentials. 
‘ In essentials both the lex loci and the personal law must be 
obeyed. This point has not, I think, been explicitly touched 
upon by all writers; but those who have touched upon it, 
agree.! 

It seems clear that no country can be expected to set an ex- 
ample to its own subjects which would encourage law-breaking, 
by permitting foreigners to contract within its limits solemn 
unions in cases where its own citizens would not be permitted to - 
contract them. 

This brings me to the third subject of my paper; what is form 
and what are essentials? 

The right way to approach this is to see what are essentials; 
all the rest is form. 

The parties must not be already married: they must not be 
related within those degrees which by their personal law make a 
bar to marriage: they must not be under tbat age which their 
law requires for marriage at all. 

So far is agreed. 

But if the personal law of the two be different, and one per- 
mits and the other prohibits, which law is to prevail? 

In principle it should be held that if A. cannot marry B., B. 
cannot marry A. Sir James Hannen, afterwards Lord Hannen, 
however, in the case of Sottomayor v. De Barros,? held that 
where the /ex loci allowed, and the personal law of one of the 
parties allowed, the fact that the personal law of the other pro- 
hibited, did not make a de facto marriage void. 

Mr. Bishop condemns this as illogical,*? and with profound 
respect for that great judge, Lord Hannen, I would say that his 
judgment in that case, if right in its conclusion, must be sup- 
ported on a ground which I will hereafter indicate. I am not 
aware that this question has been raised in any other recent case. 
It seems to require further consideration. 

Are there any other essentials than those three which I have 
mentioned — freedom from prior marriage, freedom from pro- 


1 g. Westlake’s “ Private Inter- L. R.5P.D., p. 100. 
national Law’’ (Ed. 1880), ss. 13-17. 8 Secs, 848, 845. 
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hibited degree of relationship, and sufficient age? There is at 
present no cleat agreement that there are any others. But 
continental nations, at any rate such as found upon the Code 
Napoléon, would say that consent of parent or guardian was an 
essential where the party, though of an age to be married, was 
a minor either for all civil purposes or within the special rules 
relating to marriage.' 

Where such is the law, it seems to be as much an integral part 
of the personal law of the party or parties as any of the three 
which have been previously mentioned. Here again our juris- 
prudence should (if the matter be open, as I hope it is) follow 
that of the continental nations. But there arises a somewhat 
nice distinction. There are systems of law which, while not 
requiring the express consent of parent, make the express dis- 
sent a prohibition, and require certain publications and perhaps 
communications so as to give the parent the opportunity of 
learning what is about to take place and of expressing his dissent. 

The French law requires a son or daughter, even after he or 
she has reached the full age of majority and can contract mar- 
riage notwithstanding the dissent of the parent, to consult him 
or her, and pause and listen to his or her counsels through the 
medium of an acte respectueux ou des actes respectueux. 

Again, English law, while requiring publication or a substitute, 
banus or license after a certain degree of residence, makes a 
subsequent de facto marriage good, although there has been 
defect of publication, unless both parties ‘* knowingly and will- 
fully intermarry ’’ without due preliminaries. The good faith 
of one will support the marriage. 

Are these publications, these actes respectueux, essentials or 
form? The jurisprudence of Great Britain and of the United 
States would certainly hold that these were form. And I am 
happy to think that the French law, which has been the stiffest 
upholder of all conditions in aid of the parental power, has 
inclined, and is inclining, in the same direction. I think it may 
be taken as to actes respectueux that they are deemed by French 


1 French Code Civil, Art. 148; Italian Codice Civile, Art. 63. 
VOL. XXXVI. 14 


XUM 


210 36 AMERICAN LAW REVIEW. 


lawyers to be form only.!' It may further be taken that if a 
marriage between majors be celebrated according to the lex li¢o 
and with such publication as the lex loci requires, though without 
such publication as the French law requires for Frenchmen in 
France, it will be good,’ unless it be proved that the object was 
clandestinity.* In one case, where apparently the marriage was 
by license and without the proper fifteen days’ residence before 
license, the Tribunal de la Seine, taking it that the murriage 
would have been good by English law, I suppose because both 
parties did not knowingly and willfully intermarry without proper 
preliminaries, held the marriage good in France.‘ 

In other words, the Tribunal accepted the English law not 
merely as to form, but as to that which in Engiand could make 
defect of English form immaterial. If this should prove to be the 
settled jurisprudence of France, international courtesy, and I may 
add an enlightened public policy, cannot go further. 

Passing away from questions of consent, we come to special 
prohibitions of particular marriages by particular nations on the 
grounds of national or domestic policy. Mr. Bishop mentions 
four instances, and there is at least a fifth. His cases are (1) the 
British Royal Marriage Act, prohibiting, as is well known, the 
descendants of George II., unless the issue of princesses married 
into foreign families, from marrying without the consent of the 
reigning sovereign of Great Britain, or until after a notification 
to the Privy Council, in which case the veto of the sovereign is 
indeed passed over, but that of the two Houses of Parliament is 
substituted. (2) The legislation in several States of the United 
States prohibiting marriage between white and colored persons. 
(3) The prohibition to a divorced person to marry his or her 
partner in crime, at any rate during the life of the former spouse, 
a prohibition found, I believe, in the law of Scotland,’ and found 
in the laws of Tennessee and Pennsylvania, and at one time nearly 


1 Authorities cited in Phillimore’s 8 Clunet, 1893, pp. 412, 1070; 1899, 
“International Law,’ vol. iv., s.  p. 799; 1900, p. 148; 1901, p. 153. 
ceccvii. Clunet, Journal du Droit In- 4 Clunet, 1901, p. 357. 
ternational Privé, 1890, p. 914; 1894, p. 5 I am informed that in Scot and 
138; 1901, p. 357. this only takes place where the name 

# Clunet, 1898, p. 138; 1900, pp. 350, of the partner in crime is mentioned 
592; 1901, p. 153. in the decree. 
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inserted into the divorce law of England. (4) The prohibition 
by way of punishment to the guilty partner to marry anyone, 
either absolutely or for a limited time, a prohibition which ob- 
tains in several States of the United States.!. (5) The fifth case 
which I would add is that of a priest or monk or nun, whose 
personal law prohibits him or her to marry. 

As to (1), I doubt much whether any country but our own 
would recognize the prohibition. I feel sure that Great Britain, 
and probably all the countries of Europe, would not recognize 
(2) as a disqualification, even if it were so by the personal law 
of both parties, still less if it was by the personal law of one 
party only. (4) Is not according to Mr. Bishop a prohibition 
which has any extra-territorial force in the United States ;? and 
I suppose we could say the same of (3). (5) Has not, as faras I 
know, been discussed before any tribunal. Mr. Westlake says it 
would not be admitted to have any prohibitive force in England. 
If all this be so, there are but four matters at the most which 
are essentials, freedom from prior marriage, freedom from pro- 
hibited degree of relationship, sufficient age, and in certain cases 
and for certain countries sufficient consent of parent or guardian. 
All the rest is form, to be governed by the /ex loci. 

Many countries in the matter of prohibited degrees make some 
of their prohibition sub modo only. Where the civil law adopts 
in the matter of marriage the law of the Roman Church, many 
restrictions can be got rid of by dispensation. In some other 
countries the head of the State has a dispensing power. Qui 
ligat, solvit. Where such a dispensation has been given, there is 
no longer the prohibited degree. Does dispensability stand for 
other countries in place of dispensation? The Court of Appeal, 
in Sottomayor v. De Barros,’ apparently would have said, No. 
If the prohibited degree be also prohibited by the lex loci, no 
question arises, because, as has been shown, the essentials must 
conform both to the /ex Joci and to the personal law. But if the 
probibited degree be one unrecognized by the lex loci, is the dis- 
pensable prohibition by the personal law sufficient to make a 


1 Secs. 703,708. See * Transactions 2 Secs. 708, 863. 
of American Bar Association,’”’ 1900, 3 L. R.3P.D. 1; 5 P. D., p. 100. 
at p. 398. 
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de facto marriage void? The final decision by Sir J. Hannen, in 
Sottomayor v. De Barros, might be supported, if the prohibition 
on the domiciled Portuguese to marry her first cousin was 
not regarded as an absolute prohibition. It was reasonable to 
suppose that in that case if the parties had married in Portugal 
such a dispensation would, as it probably could, have been 
obtained; and that the marriage in England without it was due 
not to any intention to contravene the personal law, but to mere 
neglect. The last word has not been said on this subject. 

The law of marriage, though it ought to be the simplest in the 
world, in practice requires so many distinctions and qualifica- 
tions, that it is not safe to adopt without more qualification even 
the first and simplest rule that the form of marriage is regulated 
by the lex loci. There are countries where there is no law as to 
Christian marriage and no legal form for contracting it. In such 
countries it is said that parties may well marry according to the 
forms prescribed by their personal law, or cy prés, with as close 
an imitation as possible. 

There are countries, as Turkey, which have no law of their 
own on this subject, but which allow each nationality or religion 
to marry according to its own forms. Here in effect the lex 
Joci adopts the personal law; and the exception is only apparent, 
not real. The marriages of Jews in England and Ireland fall in | 
principle under this head. 

Lastly, there are instances of domestic legislation, such as the 
British acts as to consular marriages, which purport to enable 
British subjects to marry according to their national form ina 
foreign country. 

For Great Britain and British possessions these marriages will 
be well enough. But I doubt if they deserve or obtain any 
international recognition. France might perhaps recognize such 
a marriage between two British subjects in France or Germany 
in Germany. This might be, though if the reverse were the 
case, I doubt whether Great Britain would reeognize. But 
neither France nor Germany would recognize such a marriage 
between an Englishman and any foreigner. The legislation as 
to these marriages seems unwise. 


To sum up: This paper contains the following proposi- 
tions: — 
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1. The form of marriage is regulated by the lex loci actis or 
celebrationis, except in the case mentioned in proposition 2, 

2. When there is no form according to the lex loci, parties 
may adopt their personal law. 

3. The essentials of marriage should be regulated by the per- 
sonal law and by the lex loci: both should be complied with. 

4, The essentials are always three: freedom from prior mar- 
riage, freedom from prohibited degree of relationship, and suffi- 
cient age. Many countries add a fourth: consent of parent or 

. When the personal laws of the two parties differ as to any 
of a four essentials, an incapacity or prohibition created by 
one of the personal laws should make the marriage null. 

6. Special prohibitions arising from rank, color, solemn vow 
or punitive provisions are not regarded as personal laws operat- 
ing extra lerritorium. 

7. Dispensation removes a prohibition by nearness of degree 
of relationship. Whether dispensability should do so is an 
undecided question. 

8. Form includes not only the act or ceremony of marriage, 
but previous publications and notices to relatives were neces- 
sary. 

9. The same law which regulates the form should also deter- 
mine what cures defect of form. 

I conclude by urging, though I am aware that I do so ina coun- 
try where the law has always been otherwise, that form should 

‘go beyond the mere act of cohabitation, that there should 

always be some formal ceremony as simple as possible, but cap- 
able of being registered, and in fact registered; and by urging 
also (as my father did before me), though in doing so I speak 
against the laws of England and Ireland, that the necessary 
ceremony should be a civil one performed by a civil officer 
and registered in a civil register. Let the parties thereafter 
by all means seek the blessing of their Church, but as a matter 
of religion not of law. 
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THE EFFECT OF AN ALIENATION, OR SALE ON EXE. 
CUTION, OF THE INTEREST OF ONE TENANT BY 
THE ENTIRETY, WITHOUT THE CONSENT OF THE 
OTHER. 


The tenancy by entirety is suz generis, deriving its peculiar- 
ity from the time-honored doctrine that husband and wife are, 
in the law, but a single person. 

The common law, as a system, abounded in fictions. The 
effect of some has been negatived by modern legislative en- 
actments. Yet others, despite the genius of our practical 
lawyers, continue to make themselves felt wherever the system 
has obtained. Likewise, this fiction of the unity or oneness of 
husband and wife has, for centuries, wielded a most potent in- 
fluence in the laws of property, respecting both the present 
enjoyment and the devolution of the same. 

This anomalous estate is discussed by Blackstone, was in ex- 
istence when Coke and Bacon in ‘legal combat met,’’ and is 
considered, though to a very limited extent, in some of the early 
English cases.! 

Such an estate can, in its nature, exist only between husband 
and wife, between whom the marital relation must have existed 
at the time the estate vested in them. If, before the marriage, 
they held an estate as tenants in common, or as joint ten- 
ats, their respective estates continued uninterrupted by the 
marriage.” 

Husband and wife being considered one person in the law, it 
follows that they became seized per tout, et non per my, as the 
legal phrase runs, which means, in common language, that they 
are seized ** by the whole, and not by the moiety.’’ * Each is 
entitled to the whole of an estate, in its very nature and scope 


12 Blk. Com, 182; Coke Litt. 6, 2 1 Wash. Real Prop. 577; 2 Crui. 
187; 2 Crui. Dig. 448, 611; 2 Term Dig. 511; Baillie v. Treharne, 17 Ch. 
Rep. 654; Moody v. Moody, Amb. Div. 388; 4 Kent Com. (13 ed.) 363. 
649. 3 Black’s Law Dict. 887. 
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indivisible and inseverable, the grantees, two natural persons, 
constituting in the law but one grantee or devisee. 

It being true that they are equally entitled to the whole of the 
estate, it would seem to follow, in logical sequence, that the 
right of one cannot be invaded or impaired, either by the volun- 
tary act of the other, or by proceedings in invitum to which 
only one spouse is made a party; but that joint and combined 
action is necessary to effect a disposition of the estate so held. 

The estate is pervaded by the idea of unity; unity of posses- 
sion and control; unity in conveyance and incumbrance. Any 
attempt to dispose of but one’s interest by his separate act or 
deed, without the consent of the other, express or implied, is an 
act or deed by only half of this fictitious entity to dispose of his 
separate interest, which, from the very nature of the estate, he 
does not own, and which cannot exist during their joint lives. 
While this is true, and might seem at once to determine the 
status of the parties, yet it must be considered in connection 
with that common-law rule so firmly engrafted upon the English 
law of property, namely, that the husband acquires by mar- 
riage the usufruct of the wife’s realty during the coverture. 

Our inquiry naturally divides itself into two divisions ; first, 
the effect of such alienation or sale on execution at common law; 
and, second, the effect under recent statutes. These will be 
considered in their order. 

By the familiar rule of the common law, all deeds executed 
by married women alone were absolutely void.! Therefore, 
we shall consider the effect, at common law, of the deed of the 
husband, in derogation of the rights of the wife. 

Upon the death of either the husband or wife the whole of 
an estate held by them as tenants by the entireties vested in the 
survivor. The estate which the survivor enjoyed was in no 
sense a new or different estate ; the survivor did not take as heir 
of the other, but held only and altogether by virtue of the 
original conveyance, taking the estate therein conveyed, with 
the participation in the same by the other or his heirs extin- 
guished and defeated. 


11 Shep. Touch. 56; 2 Blk. Com. ker, 41 Mo. 520; Warner v. Crouch, 
293; 2 Greenl. Cruise, 315-316; Bress- 14 Allen (Mass.), 163. 
ler v. Kent, 61 Ill..426; Ezelle v. Par- 
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The right of survivorship in an estate so held is an absolute 
one, and of such a nature that the survivor can demand the 
whole of the estate free and unincumbered by the separate act 
or deed, and discharged of all the demands of separate creditors 
of the deceased spouse. A separate deed or mortgage, or sale 
on execution for the separate debt of the other are all ineffectual 
to divest the survivor of his right to the whole of such an estute, 
or any part thereof.! 


The deed of the husband by which he disposes of the whole | 


of the estate, or for a term greater than for his own life, is not 
absolutely void, but void only in case the wife survive him; for, 
if the husband survive the wife, he will be estopped by his own 
deed to deny that he conveyed ‘an estate which he could not 
rightfully have conveyed at the date of the execution of the 
deed. His deed is of no effect only when the wife survives 
him. 

The decisions are unanimous, both at common law and under 
recent statutes, that the husband cannot alienate or incumber 
such an estate so as to defeat or affect the wife’s right of survivor- 
ship. But can he dispose of the estate during his life? Is he 


entitled to the usufruct of the estate during the coverture, to 
the exclusion of the wife? 


This anomalous estate was not created or invented to evade 
the rule of law giving to the husband, during coverture, 
the usufruct of the wife’s realty; but is the logical result 
of the fictitious unity of husband and wife. In the separate 
estate of the wife, the husband has no specific and original 
interest; neither the title nor any part of the same rests in him. 
His name does not appear in the instrument of conveyance, or 
other source of title. Yet his control and right of present 
‘enjoyment are exclusive, and paramount to any right of the 
wife. In the estate which they hold as tenants by the entireties 
it cannot be said that the husband does not have a specific and 
original interest, because the instrument of title mentions both 


1 2 Blk. Com. 182; Doe v. Howland, ran v. Kerney, 72 Ky. 199; Hall v. 
8 Cow. 277; Shaw v. Hearsey, 5 Mass. Stephens, 65 Mo. 670; French v. Me- 
521; Chandler v. Cheney, 37 Ind. 391; han, 56 Pa, St. 286; Farmers’ Bank 
Almond v. Bonnell, 76 Ill. 536; Coch- v. Corder, 32 W. Va. 233. 
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of them and his interest must be tantamount to that of the 
wife; that is, they are each seized of the whole. Upon the 
death of the wife, he is the sole owner of the whole in severalty, 
free from any participation in the same by the heirs of the wife, 
by virtue of the original conveyance or devise. If he has some 
direct and substantial interest, participating in the title, then it 
becomes more reasonable that he be entitled to the usufruct 
exclusively, during their joint lives, of the estate so held; and, 
we believe, to this effect is the great weight of common law 
authority, reinforced by ample reason therefor.’ 

It follows, therefore, that the husband may mortgage the 
whole of the estate during the term of his life as security for 
his separate debts, or he may make an absolute sale of the same. 
Similarly, the same may be seized and sold upon execution in 
satisfaction of a judgment in favor of his separate creditor. 
But if a greater estate than this be disposed of by him without 
the consent of the wife, it cannot be questioned or disturbed 
during their joint lives; but upon the death of the husband, the 
wife surviving him, she may question the same by suing in 
ejectment to recover it from either the immediate or remote 
grantee of the husband. These common law rules, with their 
necessary effects, become of great importance both in those 
jurisdictions in which recent statutes have been construed not 
to apply to estates held by husband and wife as tenants by the 
entireties, and in those in which they have been differently con- 
strued; but of most importance, of course, in the former. 


In discussing the second division of this subject, it will be 
impossible to give the decisions in the respective jurisdictions. 
While modern statutes in this connection aim at a common 
purpose, the construction and application of them must neces- 
sarily differ with the corresponding difference in language used ; 
and only general considerations will here be in order. 

The ‘* Married Women’s Acts,’’ so called, have created and 
enlarged the rights of married women, and removed many of 


1 Wycoff v. Gardner, 20 N. J. Law, ham v. Branson, 5 Ired. (N.C.) 426; 
556; Barber v. Harris, 15 Wend. 615; Tane v, Campbell, 7 Yerg. (Tenn.) 
Bruce v. Nicholson, 109 N. Car. 202- 319; Bennett v. Child, 19 Wis. 364. 

Brownson v. Hull, 16 Vt. 309; Need- 
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the disabilities of the wife so long incident to coverture. This 

legislation has been general, and under the statutes in most of 

the States the wife is given the right to take and hold separate 
property to her own use as a feme sole, with the right to enjoy 
the usufruct thereof free from the control of her husband, and 
the power to dispose of the same, with certain limitations, ag 
she may deem proper. 

These statutes have been generally construed not to abrogate 
the tenancy by the entirety ; as the control which the husband 
exercised over the estate during the coverture was not a neces- 
sary incident of the estate, but only an incident of the marriage, 
a right given him in all the wife’s realty. If the control of the 
husband had been a necessary incident or ingredient of the 
estate, it might be argued with some show of reason that, by 
segregating this incident from the rest, the estate with all its 
incidents was intended to be abolished. The legislature could 
only have intended to abrogate the common law rule depriving 
the wife of the use and control of her separate estate, which, 
therefore, leaves the estate intact with all its necessary 
ingredients.' 

The language of these various statutes would seem to limit 
the increased rights of the wife to her separate property; yet 
the courts have quite generally disregarded these technical lim- 
itations and construed the participation of the wife in an estate 
in which she has an interest as tenant by the entirety to be 
within the spirit of these modern and progressive enactments. 
The interest of husband and wife in the usufruct of an estate 
so held is now quite generally held to be inseparable, neither 
having the power to dispose of the same without the consent 
of the other, while, as we have seen, this was formerly held to 
be true only respecting the corpus of the estate.” 

In those jurisdictions in which this is held to be the law, it 
follows that this indivisibility of interest in the use and profits 


1 Rogers v. Grider, 1 Dana (Ky.), v. Stewart, 40 Kan. 442; Speier v. Op- 

242; Pray v. Stebbins, 141 Mass. 219; fer, 73 Mich. 38; Cole, etc., Co. ». 

Bertles v..Numan, 92 N. Y. 152; Kerr Collier, 95 Tenn. 115; Dickey v. Con- 

on Real Property, Sec. 1976,and cases verse, 117 Mich. 449; Branch v. Polk, 

cited. 61 Ark. 888; McCubbin v. Stanford, 85 
2 Carver v. Smith, 90 Ind. 222; . Mo. 378. 

Corinth v. Emery, 63 Vt. 505; Baker 
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renders a sale of the growing or matured crops, or absolute dis- 
position of the rents by the husband, or the wife, without the 
consent of the other, void as to the party not joining or other- 
wise signifying consent thereto. Likewise, » mortgage under 
similar conditions, or a sale on execution for the separate debt 
of either, is of no effect. Only those rights which rest upon 
and are traceable to joint and unified action or liability can be 
successfully maintained, whether concerning the corpus of the 
estate, or only the usufruct. 

The right of the survivor to the whole of the estate, unincum- 
bered save by his own acts or deeds, is as absolute under recent 
statutes as at common law. 

This tenancy is not confined in its scope to real property, but 
is applicable to chattels as well, and may apply to a chose in 
action or one in possession.! 

In this case a husband purchased a letter of credit out of his 
own funds, for use in foreign countries and payable to himself 
and wife. The husband died before the amount of the same 
had been exhausted by them, and the Pennsylvania court held 
the wife entitled to the amount remaining, as a surviving tenant 
by the entirety.” 

It was a well-established rule at common law that, upon mar- 
riage, the choses in possession of the wife vested at once in the 
husband, her choses in action becoming the absolute property of 
the husband as soon as he reduced them to his possession, which, 
upon his death, pass to his personal representatives. This is 
also true of personalty coming to the wife during coverture. 
But does this rule apply to personal property held by them as 
tenants by the entirety? We think it does.® 

If the common law gave to the husband the ownership and 
absolute disposition of the wife’s personal estate, it is difficult 
to see how his ownership in personalty held by them as tenants 
by the entirety can derogate from his common law right of 
absolute ownership. His ownership as a tenant by the entirety. 


1 Parry’s Estate, 188 Pa. St. 33. Carne v. Brice, 7 Mees. & W. 183; 
2 Phelps v. Simons, 159 Mass. 415; Legg v. Legg, 8 Mass. 99; Tiffany’s 

Bramberry’s Appeal, 156 Pa. St. 628. Persons & Dom. Rel., pp. 85 to 94, 
5 Lamphir v. Creed, 8 Ves. 599; inclusive, and cases cited. 
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is an additional source of right, and though this alone would 
not give to the husband the right to dispose of the property 
without the consent of the wife, yet it does not in any sense 
diminish rights in and power over the property conferred upon 
him by another and different source. If, concerning her sep. 
arate personal estate, the husband’s ownership is absolute and 
undisputed, it must be equally true in the other case. His par. 
ticipation in the ownership, or, more accurately speaking, his 
ownership otherwise, would have the effect of increasing his 
powers of disposition consequent upon ownership, rather than of 
diminishing them.? 

It therefore follows, that at common law personal property so 
owned was subject to be sold for the separate debts of the hus- 
band, upon execution, and that his separate and voluautary abso- 
lute sale, or mortgage of the same, was valid and binding 
upon the wife as a sale or mortgage of any other of his in- 
dividual property, applying as well to the absolute property as 
to the use thereof. 

But, under the ** Married Women’s Acts,’’ the same consider- 
ations pertaining to realty are here applicable, and the construc- 
tion of the statutes of the respective jurisdictions with their 
applicability to such tenancies, must determine the particular 
case: though, as previously suggested, the general rule under 
these enactments is that, to effect a disposition of the personalty 
so held, whether of the corpus or the use thereof, there must be 
a joint concurrence, either party having a right in both the sur- 
vivorship and the present enjoyment not subject to impairment 
by the separate act of the other; so that the same can be neither 


mortgaged nor sold by one spouse alone, and is beyond - the 
reach of individual judgment creditors. 


We will next inquire into the rights of the parties with respect 
to estates so held after a decree of divorce a vinculo matrimonii. 
The inception of the estate depends upon the fiction of absolute 
unity of husband and wife as the effect of the relation. The 
decree a vinculo matrimonii dissolves and puts an end to the 
relation, terminating the possibility of the fiction, the relation of 


1 Ward v. Ward, 14 Ch. Div. 506; 


Contra, Phelps v. Simons, 159 Mass. 
Atcheson v. Atcheson, 11 Beav. 485. 


415; see dissenting opinion. 
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the parties then being the same as it would be had they never 
intermarried. The rehnson for the existence of the rule here 
ceases, hence, the rule itself ceases to apply. Cessante ratione 
legis, cessat et ipsa lex. 

It therefore follows that the tenancy is terminated and the 
parties then hold as tenants in common or as joint tenants, de- 
pending upon the rules of construction of the particular forum 
or the language of the instrument creating the original estate, 
in which case the rules respecting the control and disposition of 
such estates apply. 

Says Mr. Justice Perkins, of the Supreme Court of Indiana: 
“Tenancy by entireties originated in the marital relation, 
founded upon the idea of the unity of husband and wife, ren- 
dering them but one person in the law. The continuance of 
such tenancy, in a given case, depended upon the continuance 
of the marital unity. The dissolution of that unity, before 
death, whereby two actual persons were restored to their natural 
severalty, operated to divide the title to the estate held by them, 
while husband and wife, making them tenants incommon thereof, 
when there was nothing in the deed of conveyance controlling 
the matter. The effect of the divorce was to simultaneously alter 
the fictitious unity of the persons, and destroy the tenancy by 
the entireties.’’ 


1 Lash v. Lash, 58 Ind. 526, 528 Hopson v. Fowlkes, 92 Tenn. 697; 
(citing Harrer v. Wallner, 80 111.197). Stelz v. Shreck, 128 N. Y. 263; 15Am. 
See also Enyeart v. Kepler, 118 Ind. & Eng. Enc. of Law (2d ed.), 847 et 
36; 2d Bishop, Mar. & Div. 716; seg., and note three, p. 847, collecting 
Donegan v, Donegan, 103 Ala. 488; authorities. 
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VOTING TRUSTS IN CORPORATIONS. 


A voting trust is created by an agreement of stockholders to 
vest in a trustee or trustees the power and authority to vote the 
stock of the subscribers for a given period of time, or perhaps 
perpetually. Sometimes the trustees may vote according to their 
discretion; or they may be obliged to vote pursuant to the di- 
rection of a majority of the stockholders included in the agree- 
ment. Thus a majority of a majority, or a minority of all 
the stockholders is sometimes clothed with full and _ irre- 
vocable control of the corporation. The rest of the share- 
holders, by means of such an agreement, are obliged to see 
their interests and property investment subject to the abso- 
lute dominion of voting trustees who have no pecuniary 
interest therein; or of an organization of stockholders bound 
to each other by considerations which are likely to be other 
than the common interests of all the shareholders. The whole 
body of stockholders ceases to deliberate for the common good. 
The collective counsel and wisdom of all whose interests are 
bound up in the corporation is supplanted by an alien and selfish 
voice in all measures which have to do with its success. The 
courts do not regard voting trusts with favor. In all except a 
few instances they have been held invalid. It is the doctrine of 
the law that each stockholder, as far as may be practicable, shall 
contribute his individual judgment by his vote to the guidance 
of the corporation. This is held to be due to the other stock- 
holders. The pecuniary interest of stockholders in the suc- 
cess of the corporation is sought to be preserved as the best 
means of promoting the common welfare. 

In Harvey v. Improvement Company,! the court after a sum- 
mary of decisions on various agreements of this nature, said: 
‘*In short, all agreements and devices by which stockholders 
surrender their voting power are invalid. * * * The power 


1 118 N. C, 699, 
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to vote is inherently annexed to and inseparable from the real 
ownership of each share, ona can only be delegated by proxy 
with power of revocation.’ 

This sweeping statement is supported by all the decisions of 

the courts on the subject, except in cases where the interests of 
creditors are concerned in the agreement. Voting trusts have 
_been considered by the courts and held to be invalid in two 
classes of cases: (1) where the agreement of the stockholders 
was without consideration; (2) where a consideration entered 
into the agreement but was held to be contrary to public policy. 
The only purpose which has been held to be lawful was the 
security of creditors. 

In the Shepaug Voting Trust cases,’ a syndicate of stock- 
holders, controlling eighty-five per cent of the stock, created a 
voting trust to continue for five years, whereby a trust company 
was to take title to the stock of the members of the syndicate 
as trustee and issue certificates in lieu thereof, and was to vote 
on the stock as directed by a committee of the syndicate. Some 
of the certificates came into the hands of other parties, who 
brought suit to enjoin the voting of the stock pursuant to the 
agreement. The injunction was granted. The court said: ** It 
is the policy of our law that an untrammeled power to vote shall 
be incident to the ownership of the stock, and a contract by 
which the real owner’s power is hampered by a provision therein 
that he shall vote just as somebody else dictates, is objection- 
able. I think it is against the policy of our law for a stock- 
holder to contract that his stock shall be voted just as some one 
who has no beneficial interest, or title in or to the stock, directs; 
saving to himself simply the title, the right to dividends, and 
perhaps the right to cast the vote as directed, willing or un- 
willing, whether it be for his interest, for the interest of other 
stockholders, or for the interest of the corporation, or other- 
wise. This I conceive to be against the policy of the law, 
whether the power to so vote be for five years or all time. It is 
the policy of our law that the ownership of stock shall control 
the property and the management of the corporation, and this 
cannot be accomplished, and this good policy is defeated, if 


1 60 Conn. 579. 
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stockholders are permitted to surrender all their discretion and 
will in the important matter of voting, and suffer themselves to 


be mere passive instruments in the hands of some agent who has 


no interest equitable, or legal, and no interest in the general 
prosperity of the corporation.’’ 


In Cone v. Russell,' an agreement was entered into by the 
holders of a majority of the stock, whereby a proxy was exe- 


cuted, irrevocable for five years, to be voted at all stockholders’ 


meetings upon the shares of the parties to the agreement, and 
the holders of the proxy, in consideration thereof, agreed to so 
vote such shares as that one of the complainants should be con- 
tinuously employed as manager of the corporation at a salary 
of $2,500 ayear. It was held that the agreement was void as 
against public policy, and an injunction was granted at the 


instance of one of the participants against the use of the proxy. 
In this case the court said: — 


The theory upon which the capital of numerous persons is associated in 
various proportions in the shape of a trading corporation, to be managed by a 
committee of the stockholders, is that such committee shall truly represent and 
be subject to the will of the majority in interest of the stockholders. The 
security of the small stockholders is found in the natural disposition of each 
stockholder to promote his individual interests. A member of an ordinary 
partnership has an additional security in the personal character of each of his 
partners, and may decline to be associated with any one whom he does not know 
and approve. “But a stockholder in a corporation cannot control the personnel 
of his associates and must rely upon their self-interest alone. 


In Hafer v. New York, etc., R. Co.? a controlling interest in 
the stock of the Cincinnati, Hamilton & Dayton Railroad Co., 
was bought up in 1882, and placed in the name of H. J. Jewett, 
who was then President of the New York, Lake Erie & Western 
Railroad Co., under an agreement that he should give an irre- 


vocable proxy to such persons as the Erie should appoint from . 


time to time to vote on the stock; that the stock certificate 
should be left in the hands of trustees, and that they should 
issue to the respective owners of the stock, trust, or ‘* pool,” 
certificates for amounts equal to their respective equitable in- 
terests. On all stock thus pooled, the Erie agreed to guarantee 
a certain dividend. After three years had passed, one Hafer, 


148N, J. Eq. 208. 2 14 Week. Law Bull. 68-70. 
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who owned stock not in the pool, brought an equitable action 
claiming the pooling control to be illegal and void, and asking 
that Jewett be enjoined against delivering any future proxy to 
the Erie. The Erie filed a cross-bill demanding the proxy, or 
if the contract should be decided illegal that it be rescinded, 
and Jewett enjoined against voting on the stock at any time. 
The court sustained a motion for temporary injunction and held 
the trust illegal on two grounds; one that it put the control 
of an Ohio corporation in the hands of the New York corpora- 
tion (the Erie), and the other, that the stockholders who united 
. to make it thereby violated their duty to their fellow-stock- 
holders. The court said : — 


It (the contract) places in the hands of persons in this connection unknown 
to the law, the powers which have been confided to the stockholders to be ex- 
ercised by them according to their judgment, will and discretion for the joint 
benefit of all concerned. The law presumes that the pecuniary interest of a 
stockholder will be a motive to impel him to vote in such manner as will pro- 
mote the interest of the company. Sucha motive is entirely lacking in one who 
is not a stockholder, and if such a person be empowered to vote for directors 
he may be subject to interests and motives other than such ‘‘as would conduce 
tothe welfare of the company.”’ 


The court, after thus declaring the contract illegal, enjoined 
Jewett against casting any vote on the trust stock in his name. 
In consequence of this judgment, an attempt was made on the 
part of some stockholders to form a new voting trust for the 
purpose of avoiding the objections of the court. A majority of 
the C. H. & D. stock was placed in the hands of three trustees, 
to continue for five years, and until determined thereafter by a 
two-thirds vote of the consenting stockholders. Each stock- 
holder signing the agreement transferred his stock to the trustees 
and received from them an ‘ assignable trust-certificate,’’ for a 
corresponding number of shares of the ‘* beneficial interest ’’ in 
the capital stock of the road. The agreement made the trustees 
the attorneys of the consenting stockholders, to vote for them 
at all meetings of the company ‘‘ and the power herein given 
shall continue irrevocably.’’ Each trust certificate issued stated 
that it ** does not give the holder a right to vote at the meetings 
of elections of said company.’’ After three months, purchasers 
of a majority of the trust certificates tendered theirs to the 
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trustee, with a request that the shares of stock represented by tru: 
them be transferred to them, which request the trustees refused by 
to comply with. They then sued for an injunction to prevent Th 
the trustees from voting on any of their stock, and for the 
transfer of the stock to themselves. This suit is reported as on 
Griffith v. Jewett,’ decided by the Superior Court of Ohio. The mu 
court held that this agreement was revocable at the option of - 
any participating stockholder, and that any of such stockholders _ 
had a right to demand a return of his stock. The court said: — she 
If such demand be not complied with, the party holding the entire beneficial 
interest in the stock cannot cast the vote thereof, while it may be voted upon 
by one having no interest in it or in the company; and so it may come to pass de 
that the ownership of the majority of the stock may be vested in one set of tr’ 
persons and the control of the company irrevocably vested in others. It seems — cr 
Clear that such state of affairs would be intolerable by the law, the universal 
policy of which is that the control of stock companies shall be and remain with ” 
the owners of the stock. The right to vote is an incident of the ownership of vi 
the stock, and cannot exist apart from it. The owners of these trust certifi- 
cates are in our opinion the equitable owners of the shares of stock which they R 
represent and being such the incidental right to vote upon the stock necessarily 
pertains to them. W 
In Vanderbilt v. Bennett,? an agreement was entered into { 
among the stockholders of a railroad company, vesting in the t 
trustees perpetually the right to vote the stock at all meetings 
of the corporation. Parties controlling two railroad companies 
entered into a joint agreement to build a third railroad, and 
formed a voting trust forthe purpose of keeping the control of 


the third railroad from passing into the hands of other parties. 
One of the parties to the trust agreement brought suit to 
enjoin the trustees from voting his stock. The court held the 
trust agreement nothing more than a proxy, revocable at the 
pleasure of any party to it, saying in the opinion: * — 


We think that the trust agreement in question is absolutely void as contrary 
to public policy, and because it substantially amounts to a repeal of our act 
of assembly in regard to the right to vote incident to the ownership of rail- 
road stock. But whether this is so or not, we are of opinion that it is at least 
revocable so far as his stock is concerned. 


In Harvey v. Improvement Company, heretofore cited, an 
agreement of a majority of the stockholders created a voting 


1 15 Week. Law Bull. 419. 2 6 Pa. Co. St. 193. 3 P. 203. 
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trust for five years, and provided that the stock should be voted 
by the trustees as directed by a committee of the stockholders. 
The agreement was held invalid, the court saying: ! — 


At common law stockholders could not vote by proxy. This is now other- 
wise, but it still held that each stockholder, whether by himself or by proxy, 
must be free to cast his vote for what he deems for the best interest of the 
corporation, the other stockholders being entitled to the benefit of such free 
exercise of his judgment by each; and hence any combination, or device by 
which any number of stockholders shall combine to place the voting of their 
shares in the irrevocable power of another is held contrary to public policy. 


There is no qualification to the rule of law thus stated in the 
decisions of the courts, except in certain cases wherein voting 
trusts were created for the purpose of giving security to lien 
creditors. In the foregoing cases, the voting trust agreements 
were held to be simply proxies from the stockholders and re- 
vocable at will. 

In Shelmerdine v. Welch,’ a voting trust was sustained. The 
Reading Railway was in the hands of a receiver. Bondholders 
were pressing suit for foreclosure. A compromise was agreed 
upon betweenjthe stockholders and the creditors which involved 


the creation of a voting trust. The functions of the voting trus- 
tees are thus stated by the court: — 


They were in the first place to supervise the reconstruction of the railroad 
company, and when that was accomplished the certificates of stock were to 
be transferred to them in order that they might use the votes so conferred for 
the election of a president and manager who would, in their jadgment, conduct 
its business for the best interests of the creditors and stockholders. They 
were to hold the legal title to the stock which was to be entered and trans- 
ferred only on their books, but they were also to give the persons who had 
surrendered their stock to promote the work of reconstruction, certificates 
that the beneficial interest was in them, devoid of the right to vote. 


Suit was brought by the holder of one of such certificates to 
enjoin the trustees from voting the stock. The court denied the 
motion for a preliminary injunction, holding that by virtue of 
the compromise agreement the stock was pledged by the stock- 
holders to the lien creditors as collateral security for the debt, 
in consideration of a further extension of credit. The court sus- 
tained the principle that the stock of a corporation must be 


1 Page 698. 2 8 Pa. Co. Ct. Rep. 330. 
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voted by the owner, but that the pledgee having a ona fide 
debt was vested with an interest, or ownership in the stock, 
and that it was lawful for the pledgor to confer upon the 
pledgee the right to vote the stock while such interest or 
ownership continued. The court said: — 


The person who votes must consequently be an owner, but it does not fol- 
low that he must be the only owner. If, for instance, stock is pledged asq 
collateral, whether the debtor or creditor shall vote depends on the terms on 
which the pledge is made. The power is under these circumstances necessarily 
to some extent severed from the ownership, and the parties may consequently 
determine on which side it shall lie. So much is conceded on each side of the 
controversy, and the question is, can the debtor or creditor agree to lodge the 
vote in some one who is to act for both, so long as the debt remains and the 
stock is held as security for its payments? 

The counsel for the Reading Railroad Company contends that such a course 
is not forbidden by any rule or principle. In their opinion there is no reason 
that forbids a stockholder to transfer his shares to one man as a security for 
a debt due to another, with a stipulation that the holder shall have the right 
to vote, and the case would be the same, although the intermediary gave the 
debtor a certificate that the equitable ownership was in him subject to the pay- 
ment of the amount dte. No authority directly in point has been cited on 
either side, but we are inclined to believe that this view is correct, and rules 
the casein hand. * * * 

They (stockholders), are not the only persons beneficially interested in 
the railroad. The lien creditors are also owners, and if harmony be not pre- 
served, may possess the whole. It was therefore necessary to have some 
arbiter to reconcile interests which were jarring and might diverge, and the 
want was supplied by the voting trust. To decide that the election must be 
held exclusively on behalf of the holders of the stock certificates would frus- 
trate rather than give effect to the principle that the votes should be cast by 
those who have a substantial interest in the result. It is not easy to discern 
how the position of the members of the trust differs from that of any individual 
to whom stock is transferred as a security for a debt to a third person. The 
only duty of such a holder is to keep the certificate safely until the debtor pays 
or is in default, and then hand it over to whichever party is equitably en- 
titled. 


In Mobile & Ohio Railroad v. Nichols,! a voting trust under 
much the same conditions was before the court for consideration. 
A railroad company was in the hands of a receiver and suit to 
foreclose the mortgage securing the bonds was pending on be- 
haif of the bondholders. A reorganization was effected, which 
included the creation of a voting trust. An agreement between 
the stockholders and creditors provided for the issue of secured 


1 98 Ala, 92. 
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debentures to the creditors, in lieu of their original evidences of 
debt, which were transferred to a trustee. A sinking fund was 
established for the payment of the debentures; and under a 
trust deed, with an irrevocable power of attorney, the right to 
yote the stock was vested in the trustees until the debentures 
were paid. 

Under the agreement, a majority of the stock was deposited 
with the trustees. Suit was brought by a holder of a certificate 
of a portion of the stock thus deposited, to enjoin the officers 
and inspectors of election from refusing to accept the votes of 
complainant and other stockholders, at an election to be held at 
a stockholders’ meeting. Injunction was refused and the bill 
dismissed. The court said:1— 


We have examined case aftercase, and find generally that the agreements 
declared void by the courts, where the power to.vote was separated from the 
stockholder and vested in third persons, were under circumstances which 
showed that the purpose to be accomplished was unlawful, such as the courts 
would not sanction if the principal had voted and not a proxy, and in cases of 
a mere dry trust it is held that the stockholder might revoke a power of 
attorney in form irrevocable. 


Again the court said: — 


The purpose was legal, the means used did not contravene any statute of the 
State, or principle of public policy, and was within the scope of the power of 
the contracting parties. Good faith on the part of the consenting stockholders, 
whose interests were thus preserved, and to those who accepted the deben- 
tures in lieu of other evidences of debt and securities, and to those who had 
since purchased them upon the faith of the plan of compromise, demand that 
the terms of the contract be fulfilled. Tested by any principle of law, legal or 
equitable, the agreement was not only valid but fair at least to the corporation 
company and stockholders. 


In Green v. Nash,’ Green held the controlling interest in the 
Maine Shore Railroad Company, which it was proposed to éxtend 
toa point in Washington County, Maine. An agreement was 
entered into whereby Green agreed to deliver his stock to 
trustees to be held by them for voting purposes, as an induce- 
ment to Washington County to vote aid for the construction of 
the road. Stock was deposited with the trustees, and aid was 
voted by the county as agreed upon. Green afterwards brought 


118. 2 85 Me. 148. 
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suit to have the stock thus deposited with trustees reassigned 

and delivered back to him, upon the ground that the trust agree. 
ment was void. The injunction was denied, the court holding 
that the agreement was valid and binding. 

It appears from the foregoing authorities : First, that a voting 
trust agreement without consideration is revocable at the option 
of any stockholder connected with it. 

Second: That a voting trust agreement may be valid if the 
purpose of it is not contrary to public policy. 

Third. That the only purpose regarded as lawful by the courts 
is the protection of the security of lien creditors. 

It will be observed that voting trust agreements have been 
sustained where mortgages were in process of foreclosure, for 
the purpose of compromise and as an inducement to creditors to 
withhold the enforcement of their liens and extend further 
credit. The management of the corporation fora period of years 
was placed in the hands of trustees acceptable to the creditors 
by means of a voting trust. 

Would a voting trust created by a solvent corporation, for 
the purpose of obtaining credit, and as an inducement to a loan 
of money, or the purchase of bonds, be valid? Green v. Nash 
seems to answer this question in the affirmative. The principle 
upon which the courts have sustained voting trusts, in the cases 
where the debts of the corporation were in default and the 
creditors were pressing the enforcement of their liens in the 
courts, would seem to have the same application, where the vot- 
ing trust is a consideration, or inducement to the giving of 
credit in the first instance. 

A consideration which is lawful for the purpose of procuring 
a creditor to extend the time of payment of a debt already in- 
curred would scarcely be unlawful when used as an inducement 
to create a debt. 

The stockholders of a corporation which needs funds to carry 
on its business and accomplish the purposes of its creation offer 
to assure to a creditor the control and management of the cor- 
poration for a period of years, by trustees satisfactory to the 
creditors, as an inducement to the creditor to advance necessary 
funds. The distinction between this case and the former one is 
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not appreciable in principle. It can scarcely be said the pur- 
pose it the former case is lawful, and that in the latter case it 
is unlawful. In both cases, the stock is pledged by the stock- 
holders to the creditors as additional security for the debt. It 
js not collateral security, in its fullest sense, for the reason that 
the trustees are not empowered to apply the stock, or its pro- 
ceeds to the payment of the debt. The use of it is pledged for 
a limited period and for the protection of the property which 
secures the debt. 

The decision of the court in Shermerdine v. Welch,! is based 
on this principle. The court says: ? — 


If, for instance, the stock is pledged as a collateral whether the debtor or 
creditor shall vote depends on the terms on which the pledge is made. The 
power is, under these circumstances, necessarily to some extent severed from 
the owuership, and the parties may, consequently, determine on which side it 
shall lie. 


This principle seems to afford impregnable support to the 
validity of a voting trust agreement as a lawful constituent of a 
newly created mortgage indebtedness by a corporation. 

(Commonwealth v. Dalzell,? Allen v. DeLagerberger :)* The 
objection to voting trusts in most of the cases is that the power 
to control the corporation is separated from the ownership. 
This objection is held not to lie in case of a pledge by a debtor 
to a creditor, because of the fact that the pledgee has a qualified 
ownership in the stock. He is financially interested in the cor- 
poration and in its successful management. 

In Higgins v. Lansingh,° one Blodgett was one among several 
creditors of the corporation, and held 937 shares of the stock in 
the corporation as trustee for all the creditors. He voted the 
stock, and by means of it controlled the corporation in the in- 
terest of the creditors. The court held that be hada right soto 
do. It said: *§— 


He voted the stock in his hands at the stockholders’ mectings, as it was his 
right and duty to do. 


1 Supra. 20 Week. Law Bull. 368. 
2 P. 332. 5 164 Ill. 301. 
3 152 Pa. St. 217. 6 P. $26, 
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Again the court said: '— 


By meaus of this stock pledged to Blodgett, the creditors elected managers 
satisfactory to themselves, whenever vacancies occurred * * * and in this 
manner they acquired as complete control of the corporation as any stockhold. 
ers holding a majority of the shares of stock could lawfully acquire of any 


corporation. 

It would seem to follow that if stock in the corporation is 
pledged by stockholders to voting trustees, to hold and vote for 
a period of years, and a debt is incurred on the faith of such 
agreement, and bonds are purchased on the express stipulation 
that stock shall be so voted, such a voting trust will be sus- 
tained: 

In an article in the Yale Law Journal a few years ago, Judge 
Baldwin seemed to doubt that a voting trust for any purpose 
would be valid. I think that recent decisions have made the law 
more clear, and sustain the distinction above set forth. 


Epwin Wuite Moore. 
CHICAGO. 


( 
1 fp, 327. 
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Tae Kansas Vartiety.! 


An EFFERVESCENCE AT 98 DEGREES FAHRENHEIT.] ‘‘ In this 
case the irrepressible statute of limitations is again presented 
for consideration. For some years past, upon the disposition of 
each succeeding case involving a construction of this statute, it 
was considered by the bench and bar, that fiction itself could 
scarcely conceive of a new question to arise thereunder; but as 
term after term rolls round, there are presented new questions 
comparing favorably, in point of numbers, with Falstaff’s men 
in buckram, thus adding to the legions that have gone before, a 
new demonstration of the propriety and verity of the adage 
that ‘truth is stranger than fiction.” With the heat of 98 
degrees of Fahrenheit in the shade, and the newspapers teeming 
with reports of the ravages of our common enemy, who, the 
more effectually to accomplish bis double purpose of capturing 
the imprudent and frightening the timid, has assumed the form 
of the Asiatic monster, it might be supposed by the unthinking 
‘that the consideration of such questions would be entered upon 
rather reluctantly. But we beg to disabuse the public mind of 
any such heresy. Cases might be imagined where ‘ smashes’ 
would not stimulate, nor ‘ cobblers ’ quicken, nor ‘ juleps’ invig- 
orate; but a new question under our statute of limitations, in 
coolness and restoring power, so far exceeds any and all of these, 
that when one is presented, the ‘fine auld Irish gentleman’s’ 
resurrection detailed in the song, becomes as palpable a reality 
as the ‘Topeka Constitution or the Territorial Capital at 
Mineola.’? The powers of a galvanic battery upon the vital 
energies are wholly incomparable to it. So that the considera- 
tion of this case, upon this day of wilted collars and oily butter 


1 Contributed by JNo. G. StreFrexr, of New York City. 
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should not entitle the court to many eulogies for extraordi- 
nary energy in the fulfillment of its duties.’’! 


Loss or Virtue not a Test or 
‘* Again, it is said that if the jury were convinced from the 
evidence that she was a common prostitute, they were bound as 
a matter of law to reject her testimony, ¢. e., the law presumes 
that when a woman loses her virtue she will not tell the truth, 
This would be a very harsh rule unsupported by authority, 
except by one State of the Union,’ and entirely indefensible by 
any process of reasoning that this court can conceive of. 


‘A woman’s chastity should be the immediate jewel of her soul,’ 


and with reference to consequences to herself, the very 
last virtue she would be willing to surrender; but when it is 
considered that she is the weaker vessel, that she is of a softer 
nature, of a more yielding disposition and more vulnerable 
through the affections than we are, it ought not to be said when 
in the warmth of sexual excitement and in the glow of natural 
passion, produced by the soft whisperings, the fervent protest- 
ations, the gentle pressures and other kindred blandishments 
which may be imagined, she submits to the embraces of her 
lascivious lover, that she pours out from her heart at Venus’ 
shrine, with her virtue every other good quality with which in 
our thoughts we endow her sex, yet the position assumed must 
come to that. If as a matter of law her testimony must be 
rejected when her virtue is lost, the principle will be the same 
whether she habitually flaunts her frailty in the face of the 
world or attempts to hide it in retiracy, or garnish it with gar- 
lands of good works.’’ ® 


Cuter Justice Crozier THE Constitution.] “In 
the case at bar, this court is asked to say, that upon the facts 
found by the judge of the District Court, no judgment should 
have been rendered against the defendant ; and in making this 


1 Searle v. Adams, 3 Kan. 515; 3 State v. Craft, 3 Kan. 447; opinion 
opinion by Crozier, C. J. by Crozier, C. J. 

2 See Commonwealth v. Murphy, 
14 Mass. 387. 
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request counsel was understood to intimate that some mischiev- 
ously disposed persons, with a diabolical intent, not clearly re- 
vealed, while organized as the legislature of the State, had made 
a violent and unwarrantable onslaught upon the Constitution, — 
that Constitution which this court as a tri-pedal pier, is exerting 
its utmost endeavors to support —that Constitution which, not 
only from patriotic and moral, but from alimentary considera- 
tions as well, we are bound to maintain and defend. Judging 
from the argument of counsel, considered with reference 
to its length, earpvestness and number of authorities cited, 
we did not know but that while we were sitting attentively 
listening to what was said in exposition of the attempt aforesaid, 
even then the constitutional fabric was toppling to its fall and 
needed but an affirmance of the judgment of the court below to 
bring down about our ears with a crash which would cause con- 
stitutional governments all over the world to quake upon their 
foundations, and inflict upon the body of constitutional liberty, 
contusions which must inevitably result in her speedy mor- 
tality.””? 


Anpy Ricuarp’s DescripTION OF HIS CLIENT’S Farm.] The 
land lies near to the populous and growing city of Wellington, 
the county seat of the county of Sumner; the main public road 
aud thoroughfare leading from the northern portion of said 
county to the county seat runs along the east line of ihe land; 
on the 10th day of May, 1887, the land, before being invaded by 
the ruthless and destroying hand of the defendant, was the most 
beautiful, finest, and desirable tract of land in said county. It 
lay like a daisy, smooth as a kitten, — shimmering in the sun- : 
light of that Kansas spring morning, nothing could be hand- 
somer.’”’ ? 


Divine PrincipLes Not ENFORCEABLE IN Human Courts. } 
** We know of but one principle, legal or moral, human or divine, 
upon which such a thing might be done; and that is the divine 
principle, not enforceable by human courts, but only by divine 


1 Searle v. Adams, 3 Kan. 515, 520; 2 Stewart v. Chicago &c. R. Co., 47 
Opinion by Crozier, C. J. Kan. 704. 
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tribunals, which principle has been expressed in the following 
language, to wit: ] ‘ Love your enemies, bless them that curse 
you, do good to them that hate you, and pray for them which 
despitefully use you and persecute you!’ } 


An Otry Criticism oF a Lawyer’s Brier.] ‘* Being in a 
somewhat ‘melting mood’ to-day, we would be pleased to 
gratify counsel by adopting his fears, growing out of the sup- 
posed nefarious attempt of the legislature in the passage of the 
nineteenth section of the act concerning the lost records of 
Douglas County; but supposing he will be somewhat gratified 
at a decision in his favor upon any ground, we proceed now to 
render such decision, asking to be excused from resolving our- 
selves into a state of excitement on account of the supposititious 
attack aforesaid, especially as we are not convinced that any 
such attack was contemplated or accomplished. 


7 *. * * * * * * * * * * 


Itis as transparent as the soup of which Oliver Twist implored 
an additional supply, that the case at bar is not one of those to 


which the general limitation was sought to be suspended by the - 


section quoted; wherefore the District Court erred in rendering 
judgment against the defendant.” ? 


JupGE VALENTINE’s VIEW OF THE SALOON QUESTION. ] 
‘¢ Probably no greater source of crime and sorrow has ever ex- 
isted than social -drinking saloons. Social drinking is the evil 
of evils. It has doubtless caused more drunkenness and has 
made more drunkards than all other causes combined; and 
drunkenness is a pernicious source of all kinds of crime and sor- 
row. It is a Pandora’s box, sending fortb innumerable ills and 
woes, shame and disgrace, poverty and want, indigence and 
misery ; social happiness destroyed; domestic broils and bicker- 
ings engendered; social ties sundered; homes made desolate; 
families scattered ; heartrending partings; sin, crime and untold 
sorrows; not even hope left, but everything lost ; an everlasting 


1 Board of Com’rs v. National Land 2 Searle v. Adams, 3 Kan. 515, 521; 


Co., 23 Kan. 196; opinion by Val- opinion by Crozier, C. J. 
entine, J. 
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farewell to all true happiness and to all the nobler aspirations 
rightfully belonging to every tyue and virtuous human being.’’ ? 


Me. Justice BREWER IN HIS GENTLER Moop.] ‘*I pause a 
moment in the coldness of judicial opinion, to say that every 
true man stands with uncovered head in the presence of a kindly 
charity such as this case discloses; when gentle woman forego- 
ing personal ease and comfort, drawn by no tie of blood nor for 
old acquaintance’ sake, but moved alone by the impulse of a 
common humanity, seeks out a wretched, helpless one, removes 

her from a dreary, cold and desolate abode to surroundings of 
warmth, cleanliness and comfort, smooths with tenderest touch 
the pillow beneath her weary head, and brings to the heart of a 
dying mother the richest of all comfort in the assurance that the - 
little life she leaves behind will be tenderly cared for by loving 
hands and cherished by loving hearts. Such acts redeem poor 
human nature from all its burden of selfishness and sin and make 
us thank God that we are brothers to such sisters. * * * 

The precious recollections of my own childhood, with all the 
shapings of my life through the gentle influence of a loving 
mother’s care from its first helping my infant steps, up through 
all the sunny days of childhood to her dying blessing in man- 
hood’s morning hour, sends this appeal home to my heart with 
tremendous force. * * * If from the calm and peaceful 
heights of heaven, the departed look back with loving interest 
upon the things of earth, I can but think that she will look down 
approvingly upon the conclusion I have reached. I know she 
will approve the spirit with which I act even though she may 
not the wisdom of my conclusion.’’ ? 


1 State v. Crawford, 28 Kan. 518, 


2 In re Bullen, 28 Kan. 781; opinion 
523; opinion by Valentine, J. 
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NOTES. 


Briers. — Mr. Justice Gray, of the Supreme Court of the United 
States, according to the newspapers, recently suffered a slight stroke 
of paralysis; and the newspaper bureau at Washington is talking 
about his retiring and speculating about his successor. First, 
it was said that Chief Justice Oliver Wendell Holmes, of Massa- 
chusetts, was to be appointed, and the next day it was said that 
he would not be appointed. It is certain that the mac-tap- 
per-tits of daily journalism are going to keep on appointing some- 
body until— well, until— Justice Gray retires and the President has 
had time to make up his mind, which he will not do as hastily as he did 
in the case of late lamented U. S. marshal for Arizona, ex-convict, 
gambler’s bouncer, and rough-rider. The President in this case will 
not make the mistake of acting too hastily and on imperfect infor- 
mation. Nor will he appoint a judge merely because he is asked 
to do it by Senators and Congressmen. - - - - It is said that 
Russia is preparing a new criminal code, which will abolish capital 
punishment altogether. Will it abolish that infamy called ‘ ad- 
ministrative process,’’ by which political suspects are dragged 
out of their beds at night, and hustled off to Siberian imprisonment, 
where their families never hear of them, — an infamy that would not 
have been tolerated by our ancestors, even in the time of the Tudors. A 
press dispatch from St. Petersburg, dated January 14, says: ‘‘ The 
new code will abolish capital punishment altogether. The old code bad 
retained it for crimes against the imperial family, for treason and rebel- 
lion and for evasion of quarantine. Of course the new code will take 
cognizance of newly defined crimes, such as blackmail. It will not 


make an ordinary strike a crime, but threatens with higher penalties - 


those cases of rioting and injury to property or person which may be 
found to have been occasioned by a strike. - - - - The Russian Govern- 
ment is vindicating its right to the admiration of the Nations, by gagging 
the press of Finland. General Bobrikoff, the Governor of Finland, is 
putting on the thumb-screws. - - - - Another turn to ‘‘ ex proprio 
vigore’ has been made by Attorney-General Dole, of Hawaii, who, 
according to alate press dispatch, decides that Porto Ricans, living 
in Hawaii, are not entitled to vote, not being citizens of the United 
States, but only citizens of Porto Rico. Yes. - - - - Mr. THORVALD 
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Sotperc, the Register of Copyrights in the copyright office of 
the Librarian of Congress, deserves great credit for his efforts 
to keep authors and publishers acquainted with the copyright law, 
through all its changes. He issues, from time to time, bulletins con- 
taining the copyright statutes, carefully compiled, and with full ex- 
planations in the form of foot-notes. We have before us a pamphlet 
compiled by him, entitled ‘‘ The Copyright Law of the United States 
of America in Force July, 1901, 5th Edition. Revised.’’ It is a 
pamphlet that every one whose property consists of copyrights ought 
to have, and to keep where he can put his hands on it, and thus save 
bimself from the necessity and danger of groping through the Revised 
Statutes, and through various editions of the Statutes at Large, to find 
out what his rights are. Thanks again, Mr. Solberg; either you ought 
to be promoted or your salary increased. - - - - It is worthy of note 
that, although a two-thirds majority could not be mustered in 
the American Senate to ratify a treaty with the Hawaiian Republic, 
whereby that Republic ceded itself to the United States, so that 
the work had to be accomplished, as in the case of Texas, by 
means of a joint resolution, which could be passed by a majority,— 
yet, when the treaty for the purchase of the Danish West India 
Islands, for the sum of $5,000,000, came up for ratification 
before the Senate, it was adopted without a dissenting vote. - - - - 
A very interesting controversy took place in the Supreme Court of New 
York, in Brooklyn, before Justice Maddox. The question was, as to 
the right under the Jewish law, to disinter a dead body for the pur- 
poses of reinterment. Much learning was expended upon the subject. 
Several learned Rabbis gave their opinions. The sum of it seems to 
have been that, according to ancient Jewish law, this cannot be done, 
and such is the practice of the orthodox Jews. But the practice is not 
universal; the reformed Jews do not adhere toit. The learned Justice 
decided that the right to disinter and reinter a dead body rests with the 
surviving members of the family of the deceased, and he accordingly 
granted to Howard Cohen the right to remove the body of his mother 
from the cemetery owned by the Congregation Shearith Israel, to Mount 
Neboh Cemetery. The reason for the removal was that there was no 
room in the former cemetery to inter the other members of the family, 
but that the family had acquired a burial plot in the latter cemetery of 
sufficient dimensions. - - - - It is not always that the United States is 
so fortunate as to collect from the sureties of a defaulting public officer 
the entire amount of the defalcation; but this was accomplished, not 
long since, through the exertions of Hon. Marshall B. Woodworth, 
United States District Attorney, for the Northern District of California. 
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The case was that of an internal revenue collector named Welburn, in 
whose office a large defalcation occurred, which has now been settled 
by his bondsmen, though not without a struggle, by paying into the 
Treasury of the United States the sum of $47,506.82. - - - - Under 
the Massachusetts ‘‘ Flag Law,’’ which we print elsewhere, a rag. 
picker named Myer Ratzman, a Russian Jew, was fined $20 in a Bos- 
ton police court, for contemptuously using the flag, his contempt con- 
sisting in using a bag made out of the American flag, in his business 
of rag-picking. His defense was that he did not know what the bag 
was made of; but Patrolman McCaffrey, who made the arrest, said; 
‘¢ He served in the Russian army and must have known the American 
colors.’’ The Russian army is just about as good a place to discover 
and learn the American colors as a Siberian mine would be. - - - - 
There is talk again about a proposed general revision of the Constitu- 
tion of the United States. The talk is feeble. One-fourth of the 
States can block such a revision, and those States might be the States of 
diminutive population, — States where Nevada, with its sage brush and 
40,000 inhabitants, would count as much as New York, with its vast 
wealth and 7,000,000 inhabitants. Thus, our ancestors manacled us. 
It is safe to say, after an experience with the Constitution of 112 
years, that while we have got along very well under it, thanks to the 
wisdom and steadiness with which the Supreme Court has applied it,— 
yet if it were to be made anew, after this experience, several of its feat- 
ures would be entirely changed. - - - - In response to a question by a 
New York attorney as to whether in China they had a bar in the sense 
in which we use the word, Minister Wu is reported to have replied 
with a wink: ‘‘In China lawyers are not tolerated.” - - - - 
Several trade union affairs which took place during the past year, and 
during the beginning of this year, have served to develop the weakest 
point in trade unionism, which is that everything must be levelled down 
to a common standard, and that one person must not presume to do 
more or better work in a day, than that required by this standard. It 
is needless to say that this standard is the standard of what the poorest 
and the least skillful is able to do. Such a principle is idiotic and self- 
destructive. No institution can survive such folly. The most hair- 
brained and the most ignorant ought to have practical sense enough 
to see that such a principle will never go down, especially among the 
American people. The true principle, both in trade and in labor, is 
that it rests upon competition, which encourages every man to do his 
best, and which thereby produces the best and the most of it. - - - - 
The Spanish Treaty Claims Commission decided, on March 6, that a 
seaman injured by the blowing up of the battleship Maine in the har- 
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bor of Havana, on February 15, 1898, has no direct claim against the 
Spanish government therefor. The ground of the decision is that, as he 
was in the service of the United States, his right to compensation for such 
an injury is merged in his country, the United States. The decision rests 
upon the same plane of common sense and justice as the old draconic 
decision of the Supreme Court of New York in Hartfield vy. Roper,' hold- 
ing that the right of an injured child to recover damages for his injury 
is merged in and defeated by the negligence of his father in exposing 
him to the injury. The opinion was written by ex-Senator Chandler, 
the President of the Commission The bill reported from the 
Judiciary Committee of the Senate of the United States, understood to 
have been that of Senator Hoar, increasing the salaries of judges of 
the United States, provoked several animated discussions in the Senate, 
and illustrated the meanness of American statesmen. Attempts were 
made to kill the bill by coupling it with measures to increase the salaries 
of the members of Congress and cabinet ministers, instead of allowing 
it to stand on its own footing. Senator Hoar spoke generously and we 
fear extravagantly, when (according to newspaper reports) he said that 
the salaries of the United States judges were not equal to the salaries 
paid by railroad companies, or toa pretty moderate fee paid cheerfully 
to counsel appearing before them; and that the salaries proposed in 
the bill were not more than one-tenth of what these judges could earn 
at the bar. This last statement seems to us to have been quite ex- 
travagant. We do not believe that one of the nine learned and vener- 
able judges who compose the Supreme Court of the United States could 
earn at the bar ten times his present salary, much less ten times the 
salary he would receive, if this bill should pass. On February 4, the 
Judges Salary Bill was taken up and debated and several obstructive 
and irrelevant amendments were voted down. The bill provides that 
the salaries of these judges be increased by 25 per cent, or to the fol- 
lowing amounts: United States Supreme Court, Chief Justice, $13,000 ; 
Associate Justices, $12,500; United States Circuit J udges, $7,500; 
United States District Judges, $6,250; Court of Claims, Chief Justice, 
$6,125; Associate Justices, $5,625; Court of Appeals of the District 
of Columbia, Chief Justice, $8,000; Associate Justices, $7,500; 
Supreme Court of the District of Columbia, Chief Justice, $6,750; 
Associate Justices, $6,250. These increases are to be in lieu 
of the allowances now made for traveling expenses. - - - - 
According to the New York Sun, in the course of a hearing for alimony 
Judge William Clancy of Butte, Mont. ,interrupted the address of coun- 


121 Wend. (N. Y.) 615; s, c. 2 Thomp. Neg., Ist ed., 1121. 
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sel to remark: ‘‘ Never mind, never mind. I don’t want to hear. Of 
course the woman always gets the best of it, hogs it all, and then wants 
more, and the poor husband must put up. It serves the fellows right, 
and they ought to pay for it.”’ Now the question arises — would an ex. 
pert come to the conclusion from this obiter dictum that his Honor was 
a bachelor, a married man or a widower? - - - - The West Publishing 
Company have got up a very handsomely illustrated description of their 
building and of the different departments of their work, and have 
printed it in some of the law journals. Among other features of their 
great publishing house is an employé’s club, which has a ladies’ room, 
a club restaurant, a club reading room, anda billiard room. ‘This club 
isin a separate building, and the building contains three floors and a base- 
ment. The club elects its own officers and directors, makes its own by- 
laws, and pays its own current expenses from its collection of monthly 
dues and earnings.“ We predict that Manitoba white fish can always be 
had at the club restaurant. Surely this is delightful. It is a matter of 
congratulation that the refining influence of woman is present in the 
club. The West Publishing Company employé may sing in future days 
a stanza of the ancient poem about the Pioneers : — 


‘We lived not hermit lives, but oft 
In social converse met, 
And fires of love were kindled then, 
That burn on warmly yet.”’ 


- - -- The National Bankruptcy News, formerly published by the 
Sprague Publishing Company of Detroit, Michigan, has been consolid- 
ated with the American Bankruptcy Reports published by Matthew 
- Bender, of Albany, and the consolidated publication continues under 
the name of the American Bankruptcy Reports On the trial of 


an action of trespass quare clausum in Indiana, it become a question . 


whether the fence which the animal broke through was such a fence as 
would ‘‘stand the law.’’ A witness testified that the fence was 
‘*bunkum.’’! On cross-examination he was asked what he meant by 
a ‘‘bunkum’’ fence. His reply was that it was a fence that was 
‘*horse high, bull strong, and pig tight.’ - - - - According to the 
American Lawyer, ‘‘ Law as practiced in Kentucky must be a some- 
what strenuous profession, for we are informed that on October 15, at 
Georgetown, under the operation of Judge Cantrill’s order that all 
persons be searched for concealed weapons before being permitted to 
enter the trial room, the judge himself and all the lawyers on both sides 
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submitted to a search by deputy sheriffs. History sayeth not as to the 
size of the arsenal which the search disclosed.’’ - - - - The same pub- 
lication gives us this important information: ‘‘ New York. Addison.— 
Thomas F. Rogers has opened an office in Addison.’’ - - - - Prof. John 
D. Clark, of Columbia (New York) University, printed an article in the 
Political Science Quarterly for September last, on the subject of ‘‘ The 
Monopolist and the Law.’’ The Professor is against monopolists. He 
insists that the suppression of the trusts does not depend entirely upon 
the statute law. He says: ‘‘ There is the never-to-be abandoned 
principle of the common law that a monopoly is contrary to the 
public interest and definitely outlawed. * * * On the courts 
will continue the duty of detecting the monopoly and pronounc- 
ing the condemnation; and if the evil practices continue, the 
monopolies will exist and invite the Court’s decree.’’ - - - - ARTHUR 
Ricoarp JELF, K. C., has been appointed a judge of the King’s 
Bench Division, in succession to Mr. Justice Day. Mr. Justice Jelf is 
sixty-five years old, and he has had a large and varied practice in the 
courts. Some ten years ago he made a vigorous attack upon the system 
of trial by jury, urging that this mode of trial should be abolished in 
ordinary civil cases The appointment of Sir Ricnarp Henn 
Cotttns to the office of Master of the Rolls, is said to have met with the 
cordial approval of the whole legal profession in England. He has had 
a rapid rise in the legal profession; was a member of the Venezuela Ar- 
bitration Tribunal; visited America and delivered an address before 
the International Law Association at Buffalo in 1899, and won many 
friends and admirers among the legal profession in this country. - - - - 
Mr. Justice MatHew has been promoted from the office of a Justice of 
the High Court to a Lord Justice of Appeal. This appointment is 
likewise said to have been very satisfactory. Praise is also bestowed 
upon the appointment of Mr. JoserpH Wa ton, K. C., to the office made 
vacant by the promotion of Mr. Justice Mathew. 


Form or Oats in Unitep States Courts Sirtinc MaryLanp.— 
By an order passed January 3 by the Circuit and District Courts sitting 
in Maryland, Judge Morris presiding, the form of oath prescribed in 
that State by the Act of 1898,! will be conformed to in those courts. 

The law prescribing the present form, which has now been in use in 
all the State courts for more than three years, is as follows : — 


1 Chapter 75. 
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‘* The form of judicial and all other oaths to be taken or administered 


in this State and not prescribed by the Constitution, shall be ag 
follows : — 


‘“**In the presence of Almighty God I do solemnly promise or 
declare,’ etc. ; and it shall not be lawful to add to any oath the words 
‘so help me God’ or any imprecatory words whatever.’’ 

The manner of administering oaths shall be by requiring the person 
making the same to hold up his hand in token of his recognition of the 
solemnity of the act, except in those cases wherein this form is not 
practicable, or when it shall appear that some other mode is more 
binding upon the conscience of the swearer. 

Thus, practically, the new form of oath, which abolishes the impreca- 
tion and the kissing or laying the hand upon the Bible, has become 
uniform for all purposes throughout the State. 


Tue Late L. Murrree. — Professor Witiiam L. Mor- 
FREE died at Boulder, Colo., on January 25th last. He was, at the time 
of his death, and had been for a good many years, a professor of law 
in the University of Colorado, situated at Boulder. He was, for a time 
editor of the Central Law Journal, and a writer of various articles 
which were printed in the legal magazines. He was the author of a 
work on Foreign Corporations. He assisted Seymour D. THompson in 
the preparation of the first edition of his work on Negligence, and did 
most of the work of collecting the materials for and writing the chapter 
on Railway Injuries to Domestic Animals. His father, Writiam L. 
Morrreez, Sr., betook himself tolaw writing at a period late in life, and 
wrote two works which proved acceptable to the professson: Murfree on 
Sheriffs, and Murfree on Official Bonds. His elder sister flashed out upon 
the literary horizon a few years ago, under the nom de plume of Charles 
Egbert Craddock, in the form of a work entitled ‘‘ In the Tennessee 
Mountains,’’ another work entitled, ‘‘ Where the Battle Was Fought,” 
and other popular stories illustrating the dialect and manners of the moun- 
taineeers of theSouth. The significance of the title, ‘‘ Where the Battle 
Was Fought,’’ lay in the fact that the Battle of Murfreesboro, or Stone 
River, was partially fought on the plantation ofherfather. ‘The townof 
Murfreesboro had been named for her great grandfather, an officer in 
the Revolutionary War, who had there located a grant of land received 
for his military services. The interment of Professor Murfree took place 
in the family burial lot at Murfreesboro. The writer of this brief sketch 
witnessed, with sympathetic interest, the rise of Professor Murfree 
from his small beginnings as a mere law student, to a position of emi- 
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nence in his profession. The writer met Professor Marfree for the last 
time at the banquet of the Bar Association of the State of Tennessee, 
at Nashville, in the summer of 1897. The Professor made a very 
acceptable speech. Professor Murfree had with him his oldest son, a 
most promising lad, then ten years of age. Among the guests at that 
meeting was Justice Whitfield, of the Supreme Court of Mississippi, 
who had been brought down from his mountain summer resort by a 
group of his law students of the University of Mississippi, who would 
not take no for an answer. Justice Walter Clark, of North Carolina, 
had delivered an address before the Bar Association the day before, 
and had been obliged to return to his home without participating in 
the banquet. One of the speakers at the same banquet was the gifted 
and unique Wiltse, of Chattanooga, who had an article in the last 
number of this Review. If we mistake not, Professor Murfree was 
one of the youngest of the speakers, and no one could have anticipated 
that he would be the first to be called from this earthly life. His death 
is peculiarly grievous to his friends, and he left many of them behind. 


Text or THE Danisu West Inpia Treaty. — The following has been 
given out by our Department of State as the full text in English, of 
the treaty between the King of Denmark and the United States, whereby 
Denmark cedes its West India possessions to this country : — 


ARTICLE I. 


His Majesty the King of Denmark agrees to cede to the United States, 
immediately upon the exchange of the ratifications of this convention, the 
islands of Saint Thomas, Saint John and Sainte Croix, in the West Indies, 
with the adjacent islands and rocks, comprising in said cession all title and 
claims of title to the territories in and about said islands over which the crown 
of Denmark now exercises, asserts or claims jurisdiction. 

This cession conveys to the United States the said islands and appurtenances 
in full sovereignty, entire and unincumbered, except as stipulated in the pres- 
ent convention, with all the dominion, rights and powers which Denmark now 
possesses, exercises, asserts and claims therein; it being hereby understood 
and agreed that the consummation of said cession does not import the trans- 
ference to the United States of the financial claims now held by Denmark 
against the colonial treasuries of the islands, it being agreed that these claims 
are all together extinguished in consequence of the cession. And itis moreover 
understood and agreed that the United States will assume and continue to dis- 
charge from the time of the cession the obligations heretofore incumbent upon 
the Danish government toward the Saint Thomas Floating Dock Company and 
the West India and Panama Telegraph Company. 

No responsibility of any kind whatsoever is incumbent on the Danish gov- 
ernment, nor on the United States government, as to the guarantee which, con- 
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formably to the ordinance of June 16, 1876, the Colonial Treasury of Sainte 
Croix has assumed with regard to the payment of an interest of five per cent 
per annum to the holders of the shares of the Sainte Croix ‘ Fallessukker. 
kogierer ’? Company, Limited. 


ARTICLE II. 


The aforesaid title conveys to the United States the absolute fee and owner. 

ship of public government or crown lands, public buildiugs, ports, harbors, 
fortifications, barracks, and all other public property of every kind and de. 
scription belonging to the government of Denmark, together with every right 
and appurtenance thereunto appertaining, it being, however, agreed that the 
arms and military stores existing in the islands at the time of the cession and 
belonging to the government of Denmark shall remain the property of that 
government and shall, as soon as circumstances shall permit, be removed by 
it, ualess they, or parts thereof, may before have been bought by the govern. 
ment of the United States upon a special agreement made with the government 
of Denmark; it being, however, understood that flags and colors, uniforms and 
such arms or military objects as arz marked as being the property of the Danish 
government Shall not be included in such purchase. 

It is moreover agreed and understood: First, that the congregations belong- 
ing to the Danish National church shall remain in possssion of the churches 
which are now used by them, together with the parsonages appertaining 
thereunto; and, secondly, that sums due to the Danish treasury by in- 
dividuals are reserved and do not pass by this cession; and where the 
Danish government shall at the time of the cession hold property taken 
over by the Danish treasury for sums due by individuals, such property 
shall not pass by this cession, but the Danish government shall sell or dispose 
of such property and remove its proceeds within two years from the date of 
the exchange of the ratificatious of this convention, the United States govern- 
ment being entitled to sell by public auction, to the credit of the Danish gov- 
ernment, what may not have been sold before the expiration of the said term 
of two years. 

The Danish government retains the claims held by the same as a creditor 
against the Sainte Croix Fallessukkerkogierer Company, Limited. Should 
the government acquire the ownership of property. belonging to this company 
in the island of Sainte Croix, the above provision regarding a sale within two 
years shall apply to such property, the two years, however, to begin from the 
date of the acquirement of ownership of said property, which shall be within 
three years from the exchange of the ratifications of the present treaty. 

Any government archives, papers and documents relative to the islands 
ceded and the dominion of the same, which may now be existing there, shall 
pass by this cession, but an authenticated copy of such documents or papers as 
may be acquired will be at all times given by the United States to the Danish 
government, or to such properly authorized Danish officers or subjects as may 
apply for them. 

ARTICLE III. 


Danish subjects residing in said island may remain therein or remove 
therefrom at will, retaining in either event all their rights of prop- 
erty, including the right to sell or dispose of such property or its proceeds; 
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and in case they remain in the islands they shall continue, until otherwise pro- 
vided, to enjoy all the private and municipal rights and liberties secured to 
them by the laws now in force. If the present laws are altered, the said in- 
habitants shall not thereby be placed ina less favorable position in respect to 
the above-mentioned rights and liberties than they now enjoy. 

Those who remain in the islands may preserve their allegiance to the Crown 
of Denmark by making, before a court of record, within two years from the 
date of the exchange of ratifications of this convention, declaration of their 
decision to preserve such allegiance, indefault of which declaration they shall be 
held to have renounced it and to have accepted allegiance to the United States; 
but such election of Danish allegiance shall not, after the lapse of said term of 
two years, be a bar to their renunciation of their preserved Danish allegiance 
and their election of allegiance to the United States and admission to the 
nationality thereof on the same terms as may be provided according to the 
laws of the United States for other inhabitants of the islands. 

The civil rights and the political status of the inhabitants of the islands shall 
be determined by the Congress, subject to the stipulations contained in the 
present convention. 

Danish subjects not residing in the island but owning property therein, at 
the time of the cession, shall retain their rights of property, including the 
right to sell or dispose of such property, being placed in this regard on the 
same basis as the Danish subjects residing in the islands and remaining therein 
or removing therefrom to whom the first paragraph of this article relates. 


ARTICLE IV. 


Formal delivery of the territory and property ceded as aforesaid shall be 
made immediately after the payment by the United States of the sum of money 
stipulated in the fifth article hereof, but the cession, with the right of im- 
mediate possession, is, nevertheless, to be deemed complete on the exchange 
of the ratifications of this convention, and any Danish troops which may be 
in the islands aforesaid shall be withdrawn as soon thereafter as may be 
practicable, but not later than six months after the said exchange; it being, 
however, understood that if those persons, after having terminated their 
Danish service, do not wish to leave the islands, they shall be allowed to 
remain there as civilians. 

The colonial treasury shall continue to pay the yearly allowances now 
given to heretofore retired functionaries appointed in the islands, but hold- 
ing no royal commissions, unless those allowances may have until now been 
paid in Denmark. 


ARTICLE V. 


In full consideration of the cession of said islands, in full sovereignty, 
entire and unincumbered, except as stipulated in the present convention, the 
United States agrees to pay, within ninety days from the date of the ex- 
change of the ratifications of this convention, in the city of Washington, to 
the diplomatic representative or other agent of his Majesty, the King of 
Denmark, duly authorized to receive the money, the sum of $5,000,000 in 
gold coin of the United States. 
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ARTICLE VI. 


In case of differences of opinion arising between the high contracting 
parties in regard to the interpretation or application of this convention, such 
differences, if they cannot be regulated through the diplomatic negotiations, 
shall be submitted for arbitration to the permanent court of arbitration at 
The Hague. 

ARTICLE VII. 


The ratifications of this convention shall be exchanged at Washington 
within six months from the date thereof, after it shall have been ratified 
by both the high contracting parties according to their respective procedure, 
In faith whereof the respective plenipotentiaries have signed and sealed this 
convention, in the English and Danish languages. 

Done at Washington the 24th day of January, in the year of our Lord 1902. 


JOHN Hay. [Seal.] 
C. BRUN. [Seal] 


Tae Late James BrapLey Tuayer. — Professor Thayer, distinguished 
as a jurist, an author and a teacher of law at Harvard, died suddenly 
at his home in Cambridge of heart disease, on February 14, 1902. He 
was born January 14, 1831, at Haverhill, Massachusetts, where his 
father was the editor of a newspaper. He attended the public schools 
till he was fourteen years of age, and then, without the aid of a teacher, 
prepared himself to enter Harvard College, from which he graduated in 
the class of 1852. Notwithstanding the serious obstacle to college 
rank of his preparatory education, he graduated ninth in a class of 
eighty-eight, having as classmates Joseph H. Choate, now Ambassador 
to England, William G. Choate, formerly Judge of the United States 
District Court for the Southero District of New York, Addison Brown, 
Judge of the same court since 1881 until he recently retired, and others 
who have achieved distinction in the law, in literature and in science. 
While in college Mr. Thayer taught school at Milton, Mass., during 
two of the winter vacations, and, after graduation, continued teaching 
in the same town for two years. In 1854 he entered the Harvard Law 
‘chool, supporting himself in part by tutoring. In 1855 he won the 
first prize in the law school for a dissertation on ‘* The Right of Eminert 
Domain,”’ subsequently printed in the Law Reporter, of Boston In 
1856 he was admitted to the bar and began practice in Boston. He 
held the office of Master in Chancery by appointment of Governor 
Andrews from 1864 till his resignation in 1874. In 1865 he became a 
partner with Peleg W. Chandler and George O. Shattuck, distinguished 
and leading lawyers, and five years later upon the retirement of Mr. 
Shattuck, John H. Hudson, afterwards the distinguished president of 
the Bell Telephone Company, became the junior partner. 


4 
| 

] 

in 
wa 
th 
th 
Jes 
th 
st 
h 
8 

I 

XUM 


NOTES. 249 


Mr. Thayer’s official connection with the Harvard Law School began 
in 1874, when he was appointed Royall Professor of Law. In 1893 he 
was transferred to the Weld professorship. Thus, for three years more 
than a quarter of a century he rendered high service in the training of 
thousands of young men who now are, or have been, members of the 
Jegal profession inthis country. He was a very learned lawyer from 
the beginning, but he was always, tothe end of his life, adding to his 
store by diligent investigation and classification. He was not, how- 
ever, merely a lawyer and a teacher of the principles of the law. It 
has been well said that he exemplified in his character and life the inner 
spirit and highest ideals of the law. He took a deep interest in public 
events and frequently wrote careful and well considered articles on 
matters of current interest, and upon the great issues in national affairs, 
writing always as a scholarly lawyer in touch with the world, and not as 
a politician. Hts earlier contributions to the press appear in the Boston 
Daily Advertiser, the New York Evening Post, the Nation, and the 
North American Review. His more important writings upon legal 
topics appeared in the American Law Review, and in late years in the 
Harvard Law Review; his last and perhaps most important article be- 
ing upon ‘* Our New Possessions.’’ His publications on legal subjects 
in book form include: ‘* Memorandum of the Legal Effect of Opinions 
Given by Judges to the Executive and the Legislature under Certain 
American Constitutions (1885); Cases on Evidence’’ (1892); 
“ Origin and Scope of the American Doctrine of Constitutional Law ’’ 
(1893); ‘*The Teaching of English Law at Universities’’ (1895); 
“Cases on Constitutional Law, with Notes,’’ two volumes (1895); 
‘The Development of Trial by Jury;’’ ‘* A Preliminary Treatise on 
Evidence at the Common Law’’ (1898). His miscellaneous works em- 
brace ‘* The Letters of Chauncy Wright, with Some Account of His 
Life ’’ (1878), and a most interesting monograph, ‘‘ A Western Jour- 
ney with Mr. Emerson ’’ (1884), made in 1871. 

On February 4, 1901, the day observed to celebrate the one hundredth 
anniversary of the elevation of John Marshall to the chief-justiceship 
of the Supreme Court of the United States, Professor Thayer delivered 
at Harvard University an admirable address which has since been pub- 
lished in a collection of the addresses delivered on that occasion at 
Boston and Cambridge. Afterwards he published a book in the River- 
side Biographical Series entitled ‘‘ John Marshall’’ (1901), which is 
charming throughout. 

During the past ten years Professor Thayer has taken an active in- 
terest in the American Bar Association, and bas delivered addresses on 
matters pertaining to legal education and other subjects. 
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During President McKinley’s first administration he was offered g 
place on the Philippine commission, and the appointment was hailed by 
the country as one of eminent fitness. The extent and importance of 
the work he had in hand compelled him to decline the post, much to 
the regret of the President. He took an especial interest in the Indian 
problem, and in 1886 delivered an address on the relations of the goy. 
ernment to the Indian tribes, which attracted a great deal of attention. 

In person he may be described as a handsome man, tall and straight, 
with a fine head and a fine face. His manner, though reserved, was 
cordial. He was a fellow of the American Academy of Arts and 
Sciences, the Massachusetts Historical Society, and the Colonial Society 
of Massachusetts. He received the honorary degree of LL.D. from 
the Iowa State University in 1891, and from Harvard in 1894. 


Tue Late Truman A. Post. — Truman Augustus Post, a distin- 
guished member of the St. Louis Bar, attended to his business at his 
office on the 9th day of January last, in the customary way, and seemed 
to be in his ordinary health and spirits. He went home, partook of 
dinner as usual, and afterwards went out and made a social call. He 
returned about 11 o’clock and was heard by some of the members of 
his family to come in and go tohis room. In the morning, after his 
customary time for rising had past, his sister went to his room, and, 
trying to rouse him, found that his sleep, which seemed to have come 
naturally, had lapsed into ‘‘ the dreamless sleep which lulls the dead.” 
He had gone to sleep on the last night of this world and wakened in 
the morning of the other; and the expression of his face and his atti- 
tude showed that he was at peace. 

Mr. Post was born at Jacksonville, Illinois, December 10th, 1837. 
His father, the Rev. Truman M. Post, was first a professor in Illinois 
College, at Jacksonville, and afterwards a distinguished minister of the 
Congregational church at St. Louis. Truman A. was educated at 
‘* Wyman’s School,’”’ in St. Louis and at Illinois College, and finished 
his college education at Yale, graduating with the class of 1859. He 
studied law in the office of Glover and Shepley, of St. Louis, and was 
admitted to the bar in November, 1863. He wasa private in the forces 
which, under Gen. Lyon, took Camp Jackson, at St. Louis, a stroke 
which saved Missouri to the Union. For a time he was private secre- 
tary to Gov. Richard Yates, tne war Governor of Illinois. He had 
considerable experience as a war correspondent in the earlier part of 
the Civil War, and arrived on the battle field of Shiloh, we have heard 
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him say, just in time to witness what he called Nelson’s charge, by 
which we understand the charge which opened the battle on the Federal 
side, at daylight on the morning of the second day. After his position 
as army correspondent had whetted his appetite for the actual duties of 
war, he was commissioned first lieutenant of Company A of the 40th 
Missouri Volunteers, and was mustered out with that rank at the close of 
the war. He then began to practice law in St. Louis. In 1867 he was 
appointed reporter of the Supreme Court and reported twenty-three 
volumes of those reports, from volume 42 to 64, both inclusive. He 
was a public-spirited citizen, laboring in politics to fulfill his public 
duties and always laboring conscientiously. He served two terms in the 
lower house of the Missouri Legislature, 1872 and 1874, and declined 
a renomination. ‘The salient points of his character were intellectual 
strength, penetration, frank honesty and truthfulness, personal kind- 
ness and good will to all with whom he came in contact. His ability as 
a lawyer is attested by the twenty-three volumes of Missouri Reports, 
of which he was the reporter, and by all the other details of his pro- 
fessional career. In the language of the St. Louis Bar Association, 
not overdrawn, he ‘‘ was a well-endowed, well-cultured, brave, patient, 
laborious, strenuous, conscientious, unassuming, genial man, honored 
and beloved by all who knew him, who adorned his profession, and set 
a worthy example of intelligent and patriotic citizenship.’’ 

At the meeting of the Bar Association here alluded to, not the least 
noted of the addresses was that delivered by Hon. David T. Jewett, 93 
years old, the Nestor of the St. Louis Bar, and at one time a Sena- 
tor of the United States from Missouri. He spoke with great emotion 
and his eyes filled with tears. As he was in middle life when Mr. Post 
was a struggling boy, he could not realize that, though thirty years the 
senior of Mr. Post, he still survived him. Hon. James L. Blair, son 
of the late General Frank P. Blair, who commanded a regiment at the 
taking of Camp Jackson (which may have been the regiment in which 
Mr. Post served on that memorable occasion), — ended his address in 
the following words: ‘‘ Upon such lives as his, not only the splendid 
fabric of our profession, but even the State itself may rest secure; for 
the moral fiber of such men is the framework which is essential to the 
endurance of all the institutions of mankind.’’ 

Mr. Post was never married. He was throughout life a consistent 
member of the First Congregational Church of St. Louis, of which his 
venerable and“distinguished father was the pastor. Not the least among 
his intellectual attainments was the biography of his father which he 
wroteand published. Mr. Post lived a regular life. At the time of his 
death he did not seem to be more than fifty years old. His intimate. 
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friends expected that he would live many years longer. His death, 
therefore, falls upon them as a grievous shock, one for which they can 
scarcely be consoled. But to those who knew him best he left behindg 


rich legacy of tender memories which his death has consecrated, not 
destroyed. 


County Jupges or Cook County. — The Chicago Legal News for 
February 1, 1902, contains eight handsome portraits of the judges of 
the County Court of Cook County, Illinois, from the time when the 
court was organized under the constitution of 1848, to the present 
time. In the same number of the Legal. News we find appreciative 
sketches of all these judges. The eldest, and, we venture to say, the 
handsomest among them, is our venerable friend, James B. Bradwell, 
editor of the Chicago Legal News, who keeps green the memory of 
his distinguished and lamented wife by printing at the head of every 
number of the Legal News the legend, ‘‘ Myra Bradwell, Founder and 
Editor for Twenty-five Years.’’ In order to understand the impor- 
tance of this court, it should be bornein mind that Chicago, the county 
seat of Cook County, is now the second city in the Union, in popula- 
tion, and perhaps in wealth and opulence. We regret that we have to 
pass over the names of seven of these judges, as ‘‘ naked names of 
record,’’ because the limit of our space does not permit us to dwell 
upon the points of their careers. Their names and the dates of their 
service were: Henry L. Rucker, 1849-1857; William T. Barron, 1857- 
1861; James B. Bradwell, 1861-1869; Martin R. M. Wallace, 1869- 
1877; Mason B. Loomis, 1877-1882; Richard Prendergast, 1882-1890; 
Frank Scales, 1890-1894; Orrin N. Carter, since December, 1894. 
We pause merely to state that Judge Frank Scales bears a striking re- 
semblance to Seth Low, the present mayor of Greater New York; and 
that since this sketch was written, another number of the Legal News 
has reached us, bringing news of the death of General and Judge 
Robert R. M. Wallace. The position of Judge James B. Bradwell in 
this distinguished galaxy is so unique, and there is such a flower of 


personal interest in the sketch of him which the Legal News furnishes, 
that we print the entire: — 


James B. Bradwell, the third county judge, commenced his judicial term the 
first Monday in December, 1861, and, having declined a nomination for a third 
term, retired from the bench December, 1869. 

He was born April 16, 1828, in Loughborough, England. His parents were 
Thomas and Elizabeth (Gutridge) Bradwell. When James was sixteen months 
old the family located in Utica, N. Y., and remained there until 1833, when 
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they came to Jacksonville, I!]., where they remained unti] May, 1834, and then 
removed ina ‘‘ prairie schooner,’’ drawn by a span of horses and a yoke of oxen, 
to Wheeling, Cook County, Ill., consuming twenty-one days to make the trip 
of only 250 miles. They located upon a prairie, which the plow had never 
touched, and here James spent several years in learning “ to plow and sow, to 
reap and mow, and be a farmer’s boy.”’ 

His father, Thomas Bradwell, was president of the Compact, and chairman 
of the committee of the Compact, which was an organization pledged to drive 
all claim jumpers from the settlement. It was not uncommon for this organi- 
zation to tear houses down and to take their owners, cut a hole in the ice, and 
duck them in the O’Plaine river. The settlers’ rights had to be protected at 
all hazards. 

James’ first lessons were taught him in:a small country log schoolhouse; later 
he attended Wilson’s Academy in Chicago. He completed his education in 
Knox College, Galesburg, sustaining himself there by working in a wagon and 
plow shop, sawing wood, etc., taking much of his pay in orders on stores, 
many of which he sold at seventy-five cents on the dollar. 

After quitting the farm and before being admitted to the bar, he worked at 
yarious trades as a journeyman with such skill, that if compelled to-day, he 
could earn his living by working as a journeyman at any one of seventeen 
trades. 

May 18, 1852, Judge Bradwell married Miss Myra Colby, founder and editor 
for a quarter of a century and until her death of the Chicago Legal News. 
Mrs. Bradwell was the first woman to apply for admission to the bar in Illinois, 
and was refused on the sole ground that she was a woman. She was admitted 
afterwards on the original record upon the court’s own motion. 

Bradwell was admitted to the Chicago bar January 3, 1855, and commenced 
to practice at once; in fact he had been practicing off and on for a number of 
years before justices of the peace. He soon succeeded in building up an exten 
sive and well-paying practice. For several years he had for a partner Eben F. 
Colby, his brother-in-law, who was a member of the constitutional convention 
of 1847. Later the firm of Bradwell & Beveridge was formed, of which ex-Gov- 
nor Beveridge was a member. 

While Bradwell was going to school in the ’40s and doing chores for his board 
at the house of Mahlon D. Ogden, Probate Justice of the Peace, the height of 
his ambition then was to become a probate judge, which was gratified in 1861. 

Asa judge he was active, firm and conscientious — and relied more upon legal 
principles than upon adjudicated cases. The practice for the judge to adjust 
accounts, file petitions and charge about half as much as an attorney would, 
had prevailed more or less from the organization of the court. 

An executor stated to Judge Bradwell that he had been in the habit of paying 
the judge for preparing his reports and accounts and he would continue to do 
the same if the judge would prepare his accounts; whereupon the Judge said if 
he thought he understood the ,effect of what he was saying he would commit 
him to jail for contempt of court, and this ended the practice of county judges 
acting as attorneys in matters in their own court in this county. 

Richard Rainforth made his will, run away and had it presented for probate 
with a view of obtaining the insurance on his life. Judge Bradwell committed 
him to jail for a year for contempt of court, for pretending to die and having his 
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will presented for probate. He was not able during the year to find a habeag 
corpus strong enough to open his prison door. 

Judge Bradwell, by the retaxation of costs, reduced the fees the clerk wag 
in the habit of charging, more than one-half. He held that fees were the crea- 
ture of the statute, and unless an officer could put his hand on the statute 
authorizing him to charge for an official service he was entitied to no fee. The 
largest judicial day’s work Judge Bradwell ever did, was to try with a jury 
eighty-four persons on a charge of insanity. He wa the first judge to prepare 
and have printed a set of rules for probate matters in this county. He cited 
every year all delinquent executors, administrators and guardians to account. 
During his administration not a dollar was lost by his taking worthless secur- 
ities. A man by the name of Higgins made a false oath in regard to his 
responsibility to go apon an administrator’s bond. The judge committed him 
to jail for contempt; this had a healthy influence. 

Judge Bradwell, in the case of M. C. Jones, a minor, who had been a slave, 
but was captured by our army,! held that some of the civil rights of slaves 
were suspended during slavery, but that they were revived upon emancipation; 
that a marriage made during slavery upon emancipation was valid and the 
issue legitimate. 

The first convention of probate judges ever held in the State was called by 
Judge Bradwell, and held in his court room, at which over fifty of the judges 
were in attendance. This convention adjourned to Springfield, prepared a re- 
form practice in probate matters, which passed the house; and when Judge 
Bradwell, who had spent some days at Springfield, attending to the matter, 
went into the Senate to see to it, h2 was told by a senator, who controlled the 
Situation, that the bill could not pass unless $500 was put up. The judge was 
disgusted, took his satchel and came home on the next train. 

Judge Bradwell, during his sixty-eight years’ residence in Chicago, has held 
a number of positions. He served eight years in the legislature; was chairman 
of the Arms and Trophy department of the Northwestern Sanitary Commission 
and Soldiers’ Home Fair in 1865; president of the Chicago Press Club, the 
Chicago Rifle Club, the Chicago Bar Association, the Illinois State Bar Asso- 
ciation, the Chicago Soldiers’ Home; was one of the founders of the Union 
League Club, the first president of its board of directors, and the first man to 
sign its roll of membership; president of the Photographic Society, chairman 

of the Photographic Congress Auxiliary of the World’s Columbian Exposition. 
He has ascended to the thirty-third round in the Masonic ladder. 


A Court Apsourns Out or Respecr to A Woman. — It is very 
seldom that a court of justice has adjourned out of respect to a woman, 
occupying a merely private station; but this was done by the Court of 
Special Sessions of New York City, on February 24, in honor of Mrs. 
Resecca Satome Foster, who lost her life in a hotel fire. She was 
popularly known as ‘‘The Tombs Angel.’’ The Tombs, as is well 
known, is the principal prison in New York City. We subjoin the 


1 Reported 18 Legal News, p. 295. 
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following account of this unique affair, taken from the New York 
Sun: — 


In memory of a woman for the first time, the Court of Special Sessions ad- 
journed yesterday. The woman was Mrs. Rebecca Salome Foster, who was 
killed in the Park Avenue Hotel fire. All her life the Special Sessions had 
paid Mrs. Foster tributes; its Justices had always been ready to listen to her 
appeals for clemency for the women arraigned before them; to grant her 
requests and aid her in her unique work in New York’s oldest prison, the 
Tombs. 

Yesterday the big court room, its southerly windows facing that same 
Tombs prison, was filled to suffocation when the court assembled. Loungers 
of all degrees, runners, steerers, court attendants, benchers, drifted in. Upon 
the beuch sat Presiding Justice Holbrook and Justices Mayer, Hinsdale and 
Wyatt. 

District Attorney Jerome asked the court to adjourn upon hearing the prison 
‘calendar, out of respect to the memory of Mrs. Foster. Before he had finished 
talking he was weeping. There were many other wet eyes among the men and 
the women in the court room. Mr. Jerome said: — 


If it pleases your Honors — Within a few weeks, and in territory but little more than a 
mile in length and a few hundred feet in width in the heart of this great city, there 
have occurred three appalling disasters. 

In the early morning of Feb. 22d came the last of these, the fire at the Park Avenue 
Hotel. There the hand of death touched Rebecca Salome Foster. 

What she was to this court, and to the unfortunate people with whom it has to deal is 
too well known to need statement. For many years she came and went among us with but 
a single purpose, 


That men might rise on stepping stones 
Of their dead selves to higher things. 


There is a word which is seldom used. To us, who in the administration of the 
criminal law are daily brought into contact with the misfortune and sin of humanity, it 
seems almost a lost word. It is the word “holy.” In all that that word means to English- 
speaking peoples, it seems to me it could be applied to her. She was indeed a “holy 
woman.” It hardly becomes us to do aught else than to testify in reverent silence our 
love and respect. She was one of those of whom it has been written: — 


And none but the Master shall praise them, 
And none but the Master shall blame. 


She would not have wished us to do anything which would increase the sorrow or 
suffering of those upon whom stern duty requires your Honors to inflict punishment. 
I shall not, therefore, ask this court to adjourn before it dispose of its prison calendar. 
I move this Honorable Court, that when it has disposed of the cases on its calendar where 
the defendants are in prison, it adjourn for the day in respect for the memory of Rebecca 
Salome Foster, and thata suitable minute be spread upon the records of this court. 


James Lindsay Gordon seconded the motion with another tribute to the dead 
woman. Justice Holbrook in granting the motion said: — 


It is eminently proper that we should briefly interrupt our regular proceedings and 
pause for the moment to plant a flower of remembrance, evincing our regard for that noble 
and saintly woman — Mrs. Foster — not inaptly called and known as the “ Tombs Angel,” 
whose tragic and pathetic death has so greatly saddened our hearts. Mrs. Foster was 
known to and highly respected by all who frequent this court. Perhaps none knew her 
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better than the members of this bench on whom she was wont to call almost dally in the 
performance of her benevolent work and in the discharge of her duties as a Probationary 
Officer of this court. 

It has been very truly and eloquently said of Mrs, Foster by the learned District Attor. 
ney that to those in distress, and especially to those of her own sex, she was a good and 
true angel. To the erring and wayward, her large, generous womanly heart ever went 
out with sincere and deep sympathy. Her appearance at the dark and gloomy prison cell, 
to the inmates, was like the entrance of a veritable sunbeam. Numberless lonely ang 
weary hearts have been cheered, gladdened and made even radiant by her ministrations 
and words of good cheer, and numberless, too, those who had strayed from the straight 
and narrow way were brought back by her sweet influence to paths of rectitude, and 
virtue. 

On behalf of my associates and myself, I wish to express the profound grief we ex- 
perienced at the seemingly untimely translation to the higher life of this gentle and 
transcendently humane woman. We shall all miss her bright charming face, and many, 
very many alas! will miss her cheerful words of comfortand hope. Asa slight token of 


our esteem, and as a perpetaal reminder of her good works, the clerk will cause these 
proceedings to be entered upon the minutes of this court. 


Justice Hinsdale spoke quite informally, saying: — 


Let us not forget that this was truly a remarkable woman, a woman that deserved the 
admiration she received. She reached the highest type of her sex. Her influence will 
remain in this court even though her personality be gone forever. It frequently happens 


that in the case of the death of some great person, another is found to fill the empty place 
No such good fortune will be found in this instance. 


Twenty-Firtra Annuat MEETING OF THE New York State Bar As- 
sociation. — This body held its twenty-fifth annual meeting at the cap- 
itol at Albany on the 21st,and 22d of January last. The meetings 
were attended by only 40 or 50 members at each session, although the 
membership of the organization is about 700,— greater than that of 
any other State bar association, and next to the American Bar Associa- 
tion, which has a membership of about 1,100. The programme, which 
was a good one, was substantially carried out. The chief interest 
centered in the annual addresses, that of M. Cambon, the French 
Ambassador at Washington, and Hon. James M. Beck, the Assistant 
Attorney-General of the United States, — both of which are printed in 
this issue. The address of M. Cambon was delivered in French, but 
a translation of it in English on opposite pages was scattered through 
the audience. The address of Mr. Beck was delivered in a manner so 
forcible that at times it almost lifted the audience off their feet. 

At the close of these addresses the association adjourned to the 
Fort Orange Club, where the association did itself signal honor by 
treating the French Ambassador and Mr. Beck to a lunch consisting 
chiefly of sandwiches and beer out of the wood. Some of those who 


were present wondered whether they were not at a Grand Army camp- 
fire. 
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The meetings of the Association were presided over by Hon. William 
B. Hornblower, of New York City, the President of the Association. 
Mr. Hornblower will be remembered as one who had the honor to be 
nominated for Justice of the Supreme Court of the United States and 
who had the misfortune to fail of confirmation before the Senate, 
through the opposition of Senator Hill of his own State, who placed 
his opposition on the lowest political grounds. After the refusal of the 
Senate to confirm Mr. Hornblower, President Cleveland, it wili be re- 
membered, nominated Senator White of Louisiana. Senator Hill sup- 
ported this nomination in a speechin which he referred to the fact that 
Senator White ‘‘ had never antagonized Democratic principles.’’ Sen- 
ator White was confirmed ; but, by taking, in the Insular cases, the Re- 
publican view of the power of the United States to hold territories 
without incorporating them, he certainly has antagonized Democratic 
principles. Mr. Hornblower presided over the sessions of the New York 
Bar Association with a grace, a readiness, a skill and a judgment 
which elicited general admiration. 

One regrettable feature of the New York State Bar Association is 
‘what has been called ‘the Albany ring.’ There is and always has 
been too much Albany in it. It has, under its constitution, always 
met at Albany; and it seems to have fallen into the habit of meeting 
there, and in midwinter, out of very timidity, out of the fear that it 
could not muster a respectable meeting anywhere else. We believe 
that it could muster a larger attendance in any city in New 
York of 50,000 inhabitants than it usually musters at Albany. 
An attempt was made to get through an amendment to its 
constitution offered by W. Martin James, Esq., of Rochester, pro- 
viding that the meetings are hereafter to take place at places alter- 
ating with Albany and other cities in the State. Under the constitu- 
tion it required a two-thirds vote to adopt this amendment. An Albany 
clacque gathered, composed chiefiy of obscure lawyers and law clerks, 
and the amendment, though it received a majority of the votes of those 
present, failed of receiving the required two-thirds. So that the 
meetings of this body will continue to be held at Albany, as heretofore. 
Now, Albany is not a fit place at which to hold any of its meetings, by 
reason of its paucity of hotel accommodations. Members arriving 
late had great difficulty in finding any accommodations in the hotels. 
The writer ard a fellow-member who went up tugether from New York 
had to room together in a room which had no bath, one of them occupy- 
ing a cot. 

It is, however, but just to say that the New York State Bar Associa- 
tion is kept moving largely through the exertions of two Albany men, 
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Mr. Frederick E. Wadhams, its tireless secretary, and Mr. J. Newton 
Fiero, alive and alert in all its work. ‘ 

Mr. Milburn, of Buffalo, in whose house President McKinley died, 
was elected its president for the ensuing year. 


Tue oF THE SENATE OF THE UniTeD States to Exper A 
BER. — The recent beastly assault made by Senator Tillman, of South 
Carolina, upon his colleague, Senator McLaurin, on the floor of the 
Senate of the United States, has called up the question of the 
power of the Senate of the United States to expel one of its members 
for contempt of the Senate. The inherent right of every legislative 
body to ‘take the necessary and proper measures to preserve its sessions 
from interruption and disturbance was of course not questioned. 
But the right to expel a Senator from the Senatorial body was chal- 
lenged in view of the following provision of the Constitution of the 
United States: ‘‘ No State, without its own consent, shall be deprived 
of iis equal suffrage in the Senate.’’ The right to expel was affirmed 
upon general principles of parliamentary law, and also upon the fol- 
lowing provision of the Constitution of the United States: ‘‘ Each 
house may determine the rules of its proceedings, punish its members 
for disorderly behavior, and, with the concurrence of two-thirds, ex- 
pel a member.’’ Here is a specific grant of power to each House to 
expel a member with the concurrence of two-thirds of the mem- 
bers of the House. How then could there have been any debate upon 
the existence of the power? The two constitutional provisions are not 
contradictory. The expulsion of a Senator who misbehaves himself 
on the floor of the Senate in sucha manner as to demonstrate his un- 
fitness to be a Senator —and such was unquestionably the case 
here — does not deprive the State which has sent the unfit person, of 
its equal suffrage in the Senate. The Governor of the State can im- 
mediately appoint another Senator in his stead, and so maintain the 
representation of the State in the Senate. The provision in question 
meant that the small States should have the same two votes in the Sen- 
ate which the large States had, — that Delaware, consisting of three 
counties sloughed off from Pennsylvania, should have the same ‘ equal 
suffrage ’’ in the Senate that New York with its population of seven 
millions has. That is what it meant, and that is all it meant. It was 
never intended to touch the power of the Senate to purge itself of the 
presence of such a fellow as Tillman. The Democratic leaders knew 
this ; and the fact that they divided from the Republicans on the ques- 
tion and denied the power to expel on this ground demonstrates a 
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dishonest attitude with reference to the question, and exhibits the low 
plane on which politicians proceed in their public actions. The Sen- 
ate let itself down to a humiliating position when it merely censured the 
two Senators, and let the incident pass over. It is, however, worthy 
of consideration whether a body that will so easily condone such an 
offense, possesses any great stock of dignity to be offended. 

It is no answer to the argument against tlie power to expel, thus 
expressly granted, to say that it might be so exercised as to deprive a 
State of its equal representation in the Senate. This is no more than 
to say that all power may be abused so as to produce a result not in- 
tended. But the reply to this is that the final exercise of power or 
jurisdiction with reference toa given question, must reside somewhere. 
In this case the Constitution has reposed it in the legislative body whose 
interest and dignity it immediately affecis. If the power is tyranni- 
cally exercised by such a body, there is, under our institutions, no 
redress except a general appeal to the people. 

The expulsion of Senators of the United States is not without prec- 
edent, and early precedent. We have not taken the pains to search 
for precedents on this question; but we recall an early one. 

Wi.i1am Biount was one of the first two Senators in Congress from 
the State of Tennessee after its admission into the Union. He had 
been successively a delegate from North Carolina to the Continental 
Congress, a member from North Carolina to the Convention which 
framed the Constitution of the United States, and Governor of the Ter- 
ritory of the United States South of the River Ohio. Soon after taking 
his seat in the Senate, impeachment proceedings were commenced 
against him in the House of Representatives for the high misdemeanor 
of intriguing, while a Senator of the United States, to detach New 
Orleans and the territory adjacent thereto, from the crown of 
Spain and transfer it to Great Britain by means of a joint expedition 
of British and Indians. The evidence of his conspiracy was contained 
in a long letter written by him to one Cary. Cary was in the pay and 
employment of the United States as their interpreter to the Cherokee 
nation of Indians, and was also an assistant in the public factory at 
Tellico Block House. The letter fell into the hands of John Adams, 
President of the United States, and on the 3d of July, 1797, he trans- 
mitted it to the Senate in a special message. Thereupon, on the 4th 
of July, the Senate proceeded to consider of the message of the Presi- 
dent, and appointed a committee of five Senators to ‘‘ consider and report 
what, in their opinion, it is proper for the Senate to do thereon.’’ 
Senator Blount failed to appear in his place in the Senate, and there- 
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upon the Senate ordered that the Vice-President address a letter to 
him, requiring him to appear. Thereupon the Vice-President, no legs 


a person than THomas Jerrerson, addressed to Senator BLounr the 
following letter: — 


** Senate Chamber, July 5, 1797, 


Sir: You are hereby required to attend the Senate, in your place without 
delay. ‘ By order of the Senate.”’ 


“ Tu. JEFFERSON, Prest, of Senate, 
« Wm. Blount, Esq. 


Senator from State of Tennessee.”’ 


The doorkeeper of the Senate returned this letter with the report that, 
on inquiry, Senator Blount could not be found. On the following day, 
July 6th, Mr. Blount attended, and on his motion it was ordered that 
he be permitted to be heard by counsel, not exceeding two, the next 
day at 11 o’clock. On the following day, July 7th, it was resolved by 
the Senate ‘‘ that the said Wm. Blount be taken into custody of the 
messenger of this House until he shall enter into recognizance, himself 
in the sum of $20,000, with two sufficient sureties in the sum of $15,000 
each, to appear and answer such articles of impeachment as may be ex- 
hibited against him.’’ The record then proceeds as follows: Thereupon 
Mr. Blount named his sureties, and they were satisfactory to the Senate. 
The President [meaning the Vice-President and President of the Sen- 
ate], then named Mr. Blount and his sureties, who arose while the 
recognizance was read, and, being approved by the Senate, it was 
executed in form as follows, etc. On the following day, July 8th [con- 
tinues the record], ‘‘ Committee on Blount matter make further report: 
That Mr. Blount, haying declined an acknowledgment or denial of 
the letter imputed to him and having failed to give any satisfactory 
explanation respecting it, your committee sent for the original letter, 
which accompanies this report, and which is in the following words: 
[Here follows the so-called Cary letter, dated, ‘‘ Colonel King’s Iron 
Works, April 21, 1797, commencing with the words ‘‘ Dear Cary,” 
uncovering the conspiracy above stated, and referring by name to 
several other persons who were in the employ of the government of the 
United States in the Indian country]. The committee unanimously 
recommended to the Senate the adoption of the following resolution: — 


“ Resolved, That Wm. Blount, Esq., one of the Senators of the United 
States, having been guilty of a high misdemeanor entirely inconsistent with 
his public trust and duty as a Senator, be and he is hereby expelled from the 
Senate of the United States.” 
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The report was adopted, yeas twenty-five, nay one. The Senate 
thereupon passed, and recorded upon its journal a resolution in the 
language of the above report. The impeachment proceedings in the 
House were thereupon dropped. 

Such was the ill-feeling of the people of the Southwest towards the 
general government that his expulsion from the Senate of the United 
States served only to increase the popularity of Mr. Blount among his 
constituents. He was afterwards elected by them a member of the 
Senate of the State of Tennessee, and became president of that body. 
It will be observed that, in these proceedings, the question was nowhere 
raised of the expulsion of Senator Blount operating to deprive the 
State of Tennessee of its equal representation in the Senate. If such 
a question had been regarded as tenable, Mr. Blount, whose name is 
affixed to the Constitution of the United States, and the counsel by 
whom he appeared, would have had the ingenuity to raise it. 


Tue Litigation Respect To THe NortHern Securitiss Com- 
PANY AND THE GREAT RatLway Consotpation. — Some time ago the 
Attorney-General of the State of Minnesota appeared in the Supreme 
Court of the United States and asked leave to file a bill in equity to en- 
join the Northern Securities Company of New Jersey, from possessing 
itself of the stock of the Great Northern and the Northern Pacific rail 
way companies, for the purpose of producing a merger of those two rail- 
way companies, in violation of the Constitution and laws of Minnesota. 
The ground on which the jurisdiction was invoked will be found in the 
following clause of the Constitution of the United States: ‘‘ In all cases 
* * * in which a State shall be party [against another State or citizens of 
another State] the Supreme Court shall have original jurisdiction.’’ On 
March 3d, the Supreme Court, ia an opinion delivered by Mr. Justice 
Surras, denied the motion for leave to file the bill, upon two grounds, 
which substantially reduce themselves to one ground: (1) That the 
two railway companies seeking a consolidation or merger in this way, 
the Great Northern Railway Company and the Northern Pacific Com- 

. pany, had not been made partiesto the suit. (2) Thatif they should be 
made parties to the suit, by the amendment of the bill, the result would 
be to oust the jurisdiction of the Supreme Court of the case under its pre- 
vious rulings with reference to its original jurisdiction in such cases. In 

other words, the suit could not proceed to a final decree for want of the 

necessary parties; and if the necessary parties were added their pres- 
ence would oust the jurisdiction of the court. 
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Immediately after this decision, the President directed the At 
torney-General of the United States to institute a proceeding to 
accomplish the same object under the so-called Sherman Anti-Trust 
Law.! Attorney-General Knox proceeded with great promptness and 
efficiency ; and on the 10th of March, just one week after the Supreme 
Court of the United States had repelled its jurisdiction over the matter, 
he filed a petition in equity in the Circuit Court of the United States 
for the District of Minnesota, wherein the United States of America 
was the complainant, and the Northern Securities Company, the Great 
Northern Railway Company, the Northern Pacific Railway Company, 
and many individuals were made defendants. The New York Sun, 
with its usual enterprise and accuracy, printed this bill in full in its 
issue of the following morning, March 11th. This bill in equity is 
signed by Milton T. Purdy, Attorney of the United States for the Dis 
trict of Minnesota; by Philander C. Knox, Attorney-General of the 
United States ; and by John K. Richards, Solicitor-General of the United 
States. We have not space to print its details, and they might not in- 


terest our readers. It is a bill to prevent the consolidation of two par-. 


allel and competing lines engaged in interstate commerce, by the device 
of creating a third corporation, in a remote State, in which neither of 
these railroad companies has any track, property, terminal facilities or 
substantial business by the device of transferring to this third corpora- 
tion a majority of the shares of the two competing corporations thus 
merged. By this means, if successful, the State of New Jersey strikes 
down and nullifies a provision of the Constitution of Minnesota, a State 
situated 1,500 miles from it, after the validity of that constitutional pro- 
vision has been affirmed by the Supreme Court of the United States.! 
It is a scheme which proceeds in utter, flat, and impudent defiance of 
the act of Congress above quoted. It was a scheme to strike down the 
rights of distant communities within the American Union, and to bring 
them to the feet of a corporation created under the laws of the little 
State of New Jersey. 


We content ourselves with copying three paragraphs of this bill in 
equity: — 


XI. No consideration whatever has existed, or will exist, for the transfer as 
aforesaid of the stock of the defendant railway companies from their stock- 
holders to the Northern Securities Company, other than the issue of the stock 
of the Northern Securities Company to them in exchange therefor, for the pur- 
pose, after the manner, and upon the basis aforesaid. The defendant, the 
Northern Securities Company, was not organized in good faith to purchase and 


1 Act Cong. July 2, 1890. 161 U. S. 646, 677; reversing s. c. 78 
2 Pearsall v. Great Northern R.Co., Fed. Rep. 933. 
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pay for the stocks of the Great Northern and the Northern Pacific Railway Com~ 
panies. It was organized solely to incorporate the pooling of the stocks of 
said companies and to carry into effect the unlawful combination or conspiracy 
aforesaid. The Northern Securities Company is a mere depository, custodian, 
holder, and trustee of the stocks of the Great Northern and the Northern Pacific 
Railway companies, and its shares of stock are but beneficial certificates issued 
against said railroad stocks to designate the interest of the holders in the pool. 
The Northern Securities Company does not have and never had any capital 
sufficient to warrant such a stupendous operation. Its subscribed capital was 
put $30,000, and its authorized capital stock of $400,000,000 is just sufficient, 
when all issued, to represent and cover the exchange value of substantially the 
entire stock of the Great Northern and Northern Pacific Railway companies, 
upon the basis and at the rate agreed upon, which is about $122,000,000 in 
excess of the combined capital stock of the two railway companies taken at 
ar. 
, XII. If the Government fails to prevent the carrying out of the combina- 
tion or conspiracy aforesaid, and the defendant, the Northern Securities Com- 
pany, is permitted to receive and hold and act as owner of the stock of the 
Northern Pacific and Great'Northern Railway companies as aforesaid, not only 
will a virtual consolidation of two competing transcontinental lines, with the 
practical pooling of their earnings, be effected, and a monopoly of the inter- 
state and foreign commerce formerly carried on by them as competitors be 
created, and all effective competition between such lines in the carrying of in- 
terstate and foreign traffic be destroyed, bat thereafter, to all desiring to u<e it, 
an available method will be presented, whereby, through the corporate scheme 
or device aforesaid, the act of Congress of July 2, 1890, entitled “ An act to 
protect trade and commerce against unlawful restraints and monopolies,’’ may 
be circumvented and set at naught, and all transcontinental lines, indeed the 
entire railway systems of the country, may be absorbed, merged, and consoli- 
dated, thus placing the public at the absolute mercy of the holding corporation. 
XIII. In furtherance of the purpose and object of the unlawful combination 
or conspiracy aforesaid to monopolize or attempt to monopolize the trade or 
commerce among the several States, and between such States and foreign coun- 
tries, formerly carried on in free competition by the defendants, the Northern 
Pacific and Great Northern Railway companies, and to place a restraint thereon, 
the individual defendants named and their associates stockholders of the de- 
fendant railway companies, have combined or conspired with one another and 
with other persons (whose names are unknown to the complainant, but whom 
it prays to have made parties to this action when ascertained) to use and employ, 
in addition to the corporate scheme or device aforesaid, and in aid thereof, vari- 
ous other schemes, devices, and instrumentalities, the precise details of which 
are at present unknown to the complainant, but will be laid before the court 
when ascertained, by means of which, unless prevented by the order of this 
court, the object and purpose of the unlawful combination or conspiracy afore- 
said may and will be accomplished. 


A Jupiciat TirapeE AGarinst a Granp Jury. — Not long ago, in 
the Court of Quarter Sessions, of Hudson County, N. J., in discharg- 
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ing a grand jury from its term of service, Judge Jonn A. Bair jg 
reported to have said : — 


The whole court has examined the testimony taken before you in the 
Sullivan case, and it is the unanimous and unqualified opinion of the court that 
the evidence was such and sufficient for you to have founded an indictment 
To take no notice of such negligent or willful disregard of duty on your part, 
and to permit you to depart with the thanks of the public from ‘he cout 
would be equivalent to an acknowledgment of an agreement between the 


grand jury and the court not to prosecute and punish manifest violations of 
law. 


So far as we have heard, there has been a general expression of the 
bar and of the press in condemnation of this judicial brutality. Grand 
juries are the constitutional inquisitors. They have frequently been 
complacent tools in the hands of the State’s attorney, and have re- 
turned bills of indictment in many cases which should have been 
ignored. Their offenses have been rather that of failing in their con- 
stitutional duty,—in the very thing for which the institution of 
the grand jury is maintained, of standing as a bulwark between inno- 
cent persons and malicious or ill-considered prosecutions, set on 
foot through private malice and the carelessness of the State’s 
officer. A judge has no more right to bully, browbeat, and insult 
a grand jury, because they have not done their duty according to his 
conception of what that duty is, than a grand jury has, in its 
final report, to denounce and abuse the judge for failure in his duty. 
In our ancestral history, judges have done little or nothing for 
liberty, but liberty and public right have found a voice in the verdicts 
of independent juries in the most trying times. A jury refused to con- 
vict William Penn, the Quaker, for worshiping God according to his 
own conscience, in a conventicle, contrary to the statute law. The 
Crown endeavored to punish the jury for their refusal. A judge in 
that instance came to the support of the jury and upheld their inde- 
pendence. Prior to that time the independence of juries sitting in 
capital cases had been suppressed and their lives put in jeopardy, 
through an infamous process, created by the judges, called ‘‘ Appeal 
of Murder.’’ It will not be forgotten that in the Trial of the Seven 
Bishops only one of the four judges of the Court of King’s Bench had 
the courage and manhood to express the opinion to the jury that the 
King bad no right, of his own mere will, to exercise the Disposing 
Power, that is, the power of dispensing with the penal laws of the 
realm. The jury, however, acquitted the prisoners. The‘ populace 
surrounded the venerable prelates as they emerged from the court- ; 
room and begged their blessings ; the bells of a hundred parish churches 
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in London burst forth in one universal peal of joy; the shipping in the 
harbor shook the clouds with salvos of artillery; and all because the 
verdict of a common jury, put in the box by the sheriff of the King, 
bad decided that the law was above the King, and that the King could 
not set aside the law, — thus putting in motion a train of events which 
speedily hurled the tyrant from his throne. 


RervsAL TO GRANT EXTRADITIONS IN THE CASE OF EX-GOVERNOR 
Taytor. — The refusal of Governor Durbin, of Indiana, to honor the 
requisition of Governor Beckham of Kentucky, for ex-Governor Taylor, 
of Indiana, charged with the murder of Governor Goebel, of Kentucky, 
is supposed by some callow editors to have put the Federal Constitution 
toa great strain. There is nothing in the assumption. Before the 
Civil War it was settled by the Supreme Court of the United States, 
Chief Justice Taney writing the opinion, that the obligation imposed on 
the States by the Constitution of delivering up fugitives from justice 
of other States, is not a legal obligation, the performance of which can 
be coerced by the Federal government, but is in the nature of a moral 
obligation only.! It has been the frequent practice of governors of the 
States to deny such renditions. Before the Civil War Governor Grimes, 
of [owa, refused rendition to Governor Wise, of Virginia, of one of 
John Brown's confederates who had participated in the attack upon 
Harper’s Ferry. No doubt it is competent for Congress to enact a 
statute under which interstate renditions may be effected by the Fed- 
eral government; but a jealousy in favor of personal liberty has, down 
to this time, it seems, prevented the enactment of such a law. 


Criticism or JuDGES. — Not long ago a politician who happened to 
occupy a seat on the judicial bench in Chicago, and who ran unsuc- 
cessfully for mayor of that city on the ticket of one of the leading 
political parties while sitting on the bench, named Hanecy, but whose 
real name is said to be Hennessey, imprisoned an editor and reporter of 
a daily journal of that city for contempt of his court, which contempt 
consisted in charging him with having been influenced by corrupt mo- 
tives in the decision of a case. Another judge released the prisoner 
on habeas corpus. This action of Judge Hanecy called forth a good 
deal of comment of various kinds on the part of the lay and legal press, 
most of it unfavorable to this action. Referring to the episode, the 
New York Law Journal said: — 


1 Kentucky v. Dennison, 24 How. (U. S.) 161. 
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The American court may well modify its historical scope and limit its exercige 
to instances of attacks upon judges or courts anent proceedings that are 
actually pending. If judges are guilty of unjudicial or corrupt action, it wil 
be a public benefit to have their malfeasance exposed. It has been suggested 
that the right to impugn the motives of judges would lead to undue license of 
the press and general intimidation of the judiciary. We do not believe there 
is apy real ground for such foreboding. In the State of New York, where the 
legislature has assumed to codify the law of contempt and the Court of Appeals 
has acquiesced in such assumption of power, and therefore » bewspapers enjoy 
large immunity in criticism upon the judiciary, experience shows that 
aspersions upon the judges are very rare. We have frequently expressed 
disapproval of the condition of the New York law, because it does not 
give the judiciary power enough to protect the administration of justice 
during the actual pendency of proceedings. Observation of the policy of the 
press, however, would not suggest the necessity of extending the power to 
punish for criticism or animadversion published after a judge’s connection 
with a case had terminated. A judge who has been defamed has a civil remedy 
for libel, and, what is still more to the point, a prosecution for libel will lie 
We deem it more expedient and more in consonance with American institu- 
tions to trust to public prosecutors to protect judges against the abuses of the 
press, than to countenance a summary power of vindication after proceedings 


have been closed, in which the person aggrieved also exercises the judicial 
function. 


The above observations are sound; but the writer of them ought to 
be imprisoned for contempt for using the word ‘‘ anent.”’ 


The West Virginia Bar quotes this language with approval, and also 
says: — 


If it be within the power of any court, or any other individual or organiza- 
tion known to our body politic to avoid just criticism by summarily punishing 
the critic, we have mistaken the genius of our institutions and the constitu- 
tional limitations under which we are wont to boast as%& free country. We 
have great respect for courts, and equally great reverence for the law which is 
designed to remove them beyond the pale of extraneous influences that would 
affect an absolute free judgment in the exercise of their judicial functions; but 
we do not understand that any court in this land is absolved from criticism, 
or elevated on a pinnacle so high that it may not be made a possible or legiti- 
mate target for the smallest gun that shoots a bona fide bullet. Suppose the 
Chicago court was influenced by corrupt and improper motives, is the press 
to be muzzled or frightened out of saying so? Is this offender to be permitted 
to play the porcupine in his high place and put out his quills in every direction 
where exposure might interfere with his pernicious conduct? 


The National Corporation Reporter, evidently referring to the ac- 
tion of Judge Hanecy, draws attention to the case of Stuart v. People,' 
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in which Mr. Justice Breese delivered an opinion containing the fol- 
lowing language, which, after the lapse of sixty years, has not lost any 
of its impressiveness :— 


An honest, independent and intelligent ceurt will win its way to public 
contidence in spite of newspaper paragraphs, however pointed may be their 
wit or satire, and its dignity will suffer less by passing them by unnoticed, than 
by arraigning the perpetrators, trying them in a summary way, and punishing 
them by the judgment of the offended party. 

It does not seem to me necessary, for the protection of courts in the ex- 
ercise of their legitimate powers, that this one, so liable to abuse, shou!d also 
be conceded to them. It may be so frequently exerci-ed as to destroy that 
moral influence which is their best possession, until finally the administration 
of justice is brought into disrepute. Respect to courts cannot be compelled; 
itis the voluntary tribute of the public to worth, virtue and intelligence and 
whilst they are found upon the judgment seat, so long, and no longer will they 
retain the public confidence. 

If a judge be libeled by the public press, he and his assailant should be 
placed on equal grounds, and their common arbiter should be a jury of the 
country; afid if he had received an injury ample remuneration will be made. 
In restricting the power to punish for contempts to the cases specified, more 
benefits will result than by enlarging it. It is at best an arbitrary power, and 
should only be exercised on the preservative, and not on the vindictive prin- 
ciple. It is not a jewel of the court, to be admired and prized, but a rod 
rather, and most potent when rarely used. : 


Brit v0 INCREASE THE SALARIES OF FEDERAL JupDGEs. — Senator Hoar, 
of Massachusetts, introduced in the Senate of the last Congress a bill 
to increase the salaries of the Federal judges as follows: — 


From 
The Chief Justice of the Supreme Court...........-..+2++e+++810,500 $15,500 
The Justices of the Supreme 10,000 15,000 
The Circuit 6,000 9,000 


The bill did not become a law, probably for want of time to con- 
sider it. No reasonable objection could be made against this measure 
from any quarter. ‘The only criticism to which it is subject is that in 
some few Federal districts, the Federal District Judges have not much 
work to do, and the cost of living is not great. In such districts 
there would seem no propriety in increasing their salaries. The 
incongruity of paying a Federal district judge in the turpentine district 
of North Carolina the same salary which Judge George B. Adams gets 
in the Southern District of New York, embracing New York City, 
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where the cost of living is twice or three times as great, and where the 
work to be done is four or five times as great, is quite apparent. 


Tue Prorosep New BvurtLpinc FoR THE ACCOMMODATION OF THE 
Supreme Court or THe Untrep States. — Several bills were lately in- 
troduced in Congress authorizing the purchase, or condemnation of 
site to erect a building for the accommodation of the Supreme Court of 
the United States: one in the House of Representatives by Mr. Dalzell, 
on December 12, 1899; one in the House of Representatives by Mr, 
Grout, on February 23, 1900; one in the Senate by Mr. Spooner, on 
January 4, 1900; and one in the House on February 5, 1901, being 
a substitute for the two House bills above mentioned, by Mr. Mercer, 
from the committee on Public Buildings and Grounds. These bills 
are similar to each other, in that they all provide for the purchase 
or condemnation of three squares of groun4 situated to the east of 
the new library building, embracing in the aggregate 226,157 square 
feet. The substituted bill describes the purpose of the act to he “to 
Provide a Suitable Site for a Court of Justice Building for the 
Accommodation of the Supreme Court,of the United States, the Depart- 
ment of Justice, the Court of Appeals of the District of Columbia, 
the Supreme Court of the District of Columbia, the Court of Claims, 
the National Law Library, and for other purposes.’’ ‘The purposes 
declared by the other bills were ‘‘ to Provide a Suitable Building for the 
Supreme Court, and for other purposes.’’ 

There is great propriety in providing an adequate building for the 
Supreme Court, adequate for present and for future needs; but there is 
little propriety in providing a building into which shall be gathered and 
agglomerated all the offices of the Department of Justice, — those of 
the Attorney-General, of the Solicitor-General, and of the local courts 
of the District of Columbia. The dignity of the Supreme Court of the 
United States is not promoted by huddling it together in one building 
among such associates. A court to which has been conceded the power 
to set aside sovereign legislation, both of the Union and of the States, 
and to revise the conduct of the Executive Department in mere political 
action, as was lately done with reference to the collection of customs 
duties upon goods exported from Porto Rico, — ought to be accorded 
the dignity of having a building of its own. It is due to the dignity of 
the American people that this should b2 done, and they demand it. 
Not that the local courts of the District of Columbia are despicable: 
the power is conceded to them through a mistaken interpretation of the 
Constitution, as we think, of directing compulsory process against the 
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officers of the Cabinet of the President, and their writs of mandamus have 
peen frequently launched against the Secretary of the Interior. But the 
great court whose office it is to interpret the Constitution for the other 
departments of the government, for all State judicatories, and for the 
American people, ought to stand alone and not be debased by being 
placed among meaner surroundings. 

Moreover, the bill of Senator Hoar, raising the salaries of the Justices 
of that court by $5,000 each, so as to make the salary of the Chief — 
Justice $15,500 and that of the Associate Justices $15,000 each, ought 
to be taken up and promptly passed. This ought to be done not only 
as a tribute to the worth and character of the nine venerable men who 
compose that august tribunal, but as something due to the self-respect 
of the American people themselves. We ought to use the Justices of 
the Supreme Court not only according to their deserts, but according 
to our own dignity and honor. While we are throwing millions on 
millions of dollars away in an effort to conquer alien peoples in distant 
seas, we might well spend a few additional dollars at home in a purpose 
so obviously decent and praiseworthy. 

It is also time to consider whether the widows of the deceased Justices 
of the Supreme Court of the United States ought not to be moderately 
pensioned by the government. ‘The widow of a deceased President is 
now accorded a pension, by special act of Congress, to the amount of 
$5,000a year. Mrs. Grant and Mrs. Garfield are drawing such pensions. 
Mrs. McKinley will draw it. But these Presidents were the temporary 
tenants of power: the Justices wear the harness for life. Some years 
ago a Justice of the Supreme Court of the United States, who had 
written his name in our judicial annals nearly as high as the name of 
Join Marshall, died in honorable poverty, leaving his widow in 
destitution. While it is contrary to public policy in a republic to 
multiply and expand the pension list and create privileged classes, a 
pension of $2,500 a year, to place above actual want the venerable 
white-haired widow of a Justice of the Supreme Court of the United 
States, worn out through service of long years rendered to his country 
and her institutions, would be an act which would deserve and receive 
the applause of the American people. A government which pays 
pensions to the widows of the soldiers of the civil war, married to them 
thirty years, in some cases, after the war had closed, could well afford 
to offset this scandal by pensioning the widows of the Justices of the 
Supreme Court of the United States in a modest sum. 


Ricguts oF PRIsoNeRs OF WAR wHo ATrempt TO Escare.— The Law 
Times (London), says that in an interesting letter to the Times news- 
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paper on the subject of the: recent executions in Pretoria, Professor 


Ho tvanp collects the provisions of several representative codes on the 
subject. 


The Hague “ Convention on the Laws and Customs of War on Land ”’ (ratified 
by twenty Powers) lays down: — 

Article VIII. Prisoners of war shall be subject to the laws, regulations, 
and orders in force in the army of the State into whose hands they have fallen. 
Any act of insubordination warrants the adoption as regards them of such 
measures of severity as may be necessary. Escaped prisoners, recaptured be- 
fore they have succeeded in rejoining their army, or before quitting the territory 
occupied by the army that captured them, are liable to disciplinary punish- 
ment. Prisoners who, after succeeding in escaping, are again taken prisoners 
are not liable to any punishment for their previous flight. 

The Hague Conference in adopting this article (says Professor Holland) 
adopted also, as ‘‘ an authentic interpretation’ of it, a statement that the indul- 
gence granted to escapes does not apply to such as are accompanied by “ special 
circumstances,’’ of whichthe instances given are ‘‘ complot, rébellion, émeute.” 

Article XII. Any prisoner of war who is liberated on parole and recaptured 
bearing arms against the government to which he had pledged his honor, or 


against the allies of that government, forfeits his right to be treated as a pris- 
oner of war, and can be put on his trial. 


Again: — 


By the United States Instructions :— 


Article 77. A prisoner of war may be shot or otherwise killed in his flight; 
but neither death nor any other punishment shall be inflicted on him simply for 
his attempt. * * * If, however, a conspiracy is discovered, the purpose of 
which is a united or general escape, the conspirators may be rigorously pun- 
ished, even with death, etc. : 

Article 78. If prisoners of war, having given no pledge, nor made any prom- 
ise on their honor, forcibly, or otherwise, escape, and are captured again in 
battle, after having rejoined their own army, they shall not be punished for 
their escape. 


Article 124. Breaking the parole is punished with death when the person 
breaking the parole is captured again. 


Lastly 


The ‘* Manual des Lois de la Guerre sur Terre” of the Institute of Interna- 
tional Law, lays down:— 
Article 68. Si le fugitif ressaisi ou capturé de nouveau avait donné sa parole 
de ne pas s’évader, il peut étre privé des droits de prisonnier de guerre. 
Article 78. Tout prisonnier libéré sur parole et repris portant les armes 
contre le gouvernement auquel il l’avait donnée, peut étre privé des droits de 


prisonnier de guerre, & moins que, postiéreurement & sa libération, i] n’ait 6té 
compris dans un cartel d’échange sans conditions. 
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International law thus adopts a somewhat cautious attitude on the 
question at issue; and rightly, because much must depend on the 
special circumstances of individual cases. 


More Lise Masest#£.—A press dispatch from Berlin to the New 
York Sun not long since, ran as follows: — 


The sentence of six months’ imprisonment in a fortress imposed on Max- 
jmilian Harden, editor of Zukunft, for an article on the Emperor’s Chinese 
policy, has aroused much hostile comment, especially because he had only just 
completed the last of several sentences for lése majesté arising out of articles 
in his paper. The press comment is further embittered because yesterday’s 
trial was secret. 

The articles for which Harden was sent to jail referred to the Emperor’s 
speech to the troops at Bremerhaven on July 27 when he advised them before 
their departure for China to give no quarter, and the editor suggested that the 
example of Attila ought not to be recommended as a pattern for Germany, in- 
asmuch as it is not Germany’s mission to Christianize China. The court, how- 
ever, decided that the article was lacking in respect to the Emperor and that 
his person had been attacked insultingly. 

The Vossische Zeitung, in commenting on the trial, which was a type of 
many Others, says: ‘* It needs to be emphasized repeatedly that such prosecu- 
tions are not calculated to promote the monarchical idea. Englishmen through- 
out the world lift their hats and cheer the Queen, but there would be a bitter 
campaign against the Crown if they were not allowed to criticise her and the 
Prince of Wales as they pleased. They rightly assume that the Queen stands 
too high for insults to reach her. It is unavoidable, however, in a State where 
the sovereign actually interferes in politics that he or she should be subjected 
to some hostile criticism.” 

The newspapers announce that a laborer living in Hamburg has been sen- 
tenced to six months’ imprisonment for lése majesté, while a porter from 
Marburg, a deaf mute from Dusseldorf, and a laborer from Beuthen have been 
sentenced to jail for terms ranging from one year to four months for the same 
offense. 


ABUSES IN JUDICIAL ADMINISTRATION IN ENGLAND. — A recent number 
of the Law Times (London) contains this editorial paragraph : — 


In his presidential address to the Incorporated Law Society at Oxford on 
Tuesday last,! Sir Henry Fowler dealt at length with many of the abuses that 
now exist in the administration of our law. No doubt the state of affairs at 
the present time compares very favorably with the year 1800, but few will deny 
that there is still ample room for many great reforms. First and foremost 
stands our present circuit system and its attendant waste of time. Early in 
the century, when the population of England and Wales consisted of merely 


1 Printed in full in our present issue: Eps. AM. Law Rev. 
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twenty-seven millions, there were 1,138 causes entered for trial at the assizes; 
and in the year of grace 1899, although the population had increased to over 
forty millions, the number of actions had increased to but 1,141. Every town 
that had an assize a century ago has one at the present time, with the excep- 
tion of Abingdon, Buckingham, Thetford, and Kingston; but Ipswich, Birming- 
ham, Manchester, and Liverp»ol have been added. Were any facts and figures 
necessary to demonstrate the necessity of reform in this quarter, surely these 
are sufficient. Sir Henry does not advocate that all the circuit work should be 
brought to the metropolis, but that the existing work should be centered in suit- 
able localities throughout the country, in order that the waste of time created 
by judges attending where no work exists may become a thing of the past. 


Tue TecHNicaL ReQuisires or Buretary.—The New York Law 
Journal once had an editorial under this caption which displayed a woful 
ignorance on the subject of burglary. Sir Walter Scott knew more 
about it after he had defended his first burglar. Sir Walter, then a 
young and briefless advocate, was in court when a hard-looking indi- 
vidual, too poor to employ counsel, was arraigned for burglary. 
The sheriff — such in Scotland is the title of a judge — appointed Sir 
Walter to defend him. Sir Walter defended him so well that the jury 
brought in the Scotch verdict of ‘‘ not proven.’’ The sheriff there- 
upon said to the prisoner, ‘‘ You may go, unless you have something 
to say to your lawyer.’’ The prisoner turned to Sir Walter and ex- 
pressed regrets that his want of success in his last venture rendered it 
impossible for him to pay a fee for the able defense he had received. 
‘* But,”’ said he, ‘‘ I can give you some information that may be worth 
more to you than a good, round fee. The best watch dog goes to sleep 
at about half past two in the morning. An old rusty lock is a much 
better protection against a burglar than a new and well oiled lock.’’ 
An ancient jurist who has had several personal encounters with bur- 
glars, makes bold to inform the editor of the New York Law Journal 
that the ‘‘ technical requisites of burglary ’’ are a good set of burglar’s 
tools; nerve and skill to use them; a revolver of the most improved 
pattern; a pair of shoes with rubber soles; a pal of an acute sight and 
hearing stationed at a convenient place to watch and listen; a slick 
tongue to talk well in case of being cornered with no time to draw; a 
pair of good, well-muscled, limber legs, to use when there is nothing 
better to do; a level head with sufficient discretion not to try to commit 
a burglary when drunk. The ancient jurist in question once helped 
take in a burglar who had nothing better than an old pawn-shop 
revolver, in consequence of which he got killed by a ready policeman 
' with aself-cocker. Said jurist has outrun a burglar, collared him and 
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taken him to the police station, when said burglar had a loaded pistol in 
his hip pocket, but not nerve enough to draw it. And he has taken in 
another burglar after a hard struggle who had the indiscretion to 
attempt to commit a burglary while under the influence of liquor. 
’ These things will possibly indicate to the learned editor of the New 
York Law Journal that the technical requisites of burglary are to be 
learned from actual contact with the members of the fraternity, and 
not from the judicial reports. 


Tue Fettow-Servant Doctrine. — The Law Times (London) says: 
‘““Mr. Asquith describes the doctrine of common employment as a fan- 
tastic creation of the judges. Weare not disposed to disagree. The 
notion that a workman undertakes the risk of the carelessness of those 
he elects to work with isa curious idea. Equally curious is the doctrine 
of Volenti non fit injuria as applied to a workman willingly running a 
risk of his employment. So many judge-made rules are curious, that 
it is singular that they are accepted with so much equanimity, and take 
root so easily.’’ The fellow-servant doctrine is a law judicially made 
for the benefit of the rich, by judges whose intellects become hoodooed 
whenever a very rich man, or a very powerful corporation, stalks into 
court in the person of eminent counsel. 


State Frac Laws.— Some of the States have enacted statutes to pre- 
vent the improper use of the flag of the United States, or the flag of 
the particular State. Such a statute was enacted in Massachusetts on 
the tenth of April, 1899.1 It is entitled ‘‘An Act to Prevent the 
Improper Use of the Flag of the United States, or of the Common- 
wealth of Massachusetts.’’ It reads as follows: -- 


Section 1. It shall be unlawful for any person to display the flag of the 
United States or of Massachusetts, or any representation thereof, upon which 
are any words, figures, advertisements or designs; provided, however, that 
flags belonging to Grand Army posts, or flags the property of or used in the 
service of the United States or of this State, may have inscribed thereon the 
names of battles, and the name and number of the organization to which such 
flags belong. 

Section 2. Whoever publicly mutilates, tramples upon, defaces, or treats 
contemptuously any of said flags, whether such flags are public or private 
property, shall be deemed guilty of a misdemeanor within the meaning of this 
act. 


1 Mass. Acts 1899, Ch. 254. 
VOL. XXXVI. 18 
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Section 3. Any violation of the provisions of this act shall be punished bya 
fine of not less than ten dollars nor more than one hundred dollars, and the 
police, district and municipal courts, and trial justices of the Commonwealth, 
shall have authority within their several jurisdictions to enforce the provisions 
of this act. 


Some time ago the secular newspapers spread the report that the 
publisher of the Jrish World, a newspaper published in Boston, 
Mass., had been prosecuted for printing the flag with caricatures upon 
it. It appears that no such prosecution was instituted, but that the 
police, at the instigation of some society, notified newsdealers that they 
might be liable for prosecution for selling copies of the Irish World 
with caricatures upon it. But no such seizure was made or ordered, 
though it appears that some of the newsdealers refrained from selling 
that publication after being notified that they might be liable for a 
prosecution for so doing. 


Conventio Vincit Lecem. — When Judge Biddle was a young prac- 
ticing attorney he, with several other members of the Philadelphia bar, 
were members of a convention which sat in this city. About the time 
that the session of the convention in Philadelphia began, the question 
was raised in the District Court at the calling of the trial list, what 
should be done with cases in which the members of the convention were 
engaged as counsel, whether they should be continued or marked for 
trial. The members of the convention asked that the cases be con- 
tinued. The opposing counsel contended that they should be put upon 
the trial list. After several had spoken upon the subject, Mr. Biddle 
observed.to the court that these cases should be continued in compli- 
ance with the maxim, ‘‘ conventio vincit legem.’’ The cases were 
continued. — Philadelphia Item. 


Mrnor’s Conriict or Laws AccorpinG To Dicey. — We quote below 
a few sentences from Professor A. V. Dicey’s review of Minor’s 
“Conflict of Laws, or Private International Law,’’ which is noticed 
in a recent number of the Law Quarterly Review. As an authoritative 
English opinion on the book, the passages may prove of interest: — 


Professer Minor has written a good book which meets a real want. He has 
given us in asuccinct and clear form the principles resulting from the decis- 
ions of American courts on the conflict of laws. His work may fairly be com- 
pared with Foote’s Private International Jurisprudence; for it provides an 
account of the rules of private international law which are actually maintained 


NOTES. 275 


by American tribunals, just as Mr. Foote gives us an account of those which 
at the date when he wrote were actually maintained by English tribunals 
* * * Mr. Minor at least gives us a good modern digest (for there was 
pothing in existence deserving both epithets) of American judgments and of 
the principles which they establish. It must not be supposed, however, that his 
work, because it is useful to the practitioner, is devoid of speculative ability. 
Mr. Minor thinks for himself, and often thinks to good purpose. 


ConFusIoN OF THE Doctrines oF AssUMED Risks CoNnTRIBUTORY 
NEGLIGENCE. — The obvious distinction between the defense of contrib- 
utory negligence and that of an assumption of risks has very strangely 
been overlooked, ignored, or denied in a very large number of cases. 
The theory of an assumption of risks unmistakably rests upon an implied 
agreement of the servant to accept the responsibility for dangers that 
he knows to exist. The theory of contributory negligence, on the other 
hand, is independent of any element of contract. It seems perfectly 
plain that an employé’s agreement to take the risks of work is entirely 
separate and distinct from the question of his imprudence or fault in 
doing the work. Yet there has been great confusion in the use of these 
terms. It is not creditable to courts or lawyers that the boundary line 
between these defenses has been so frequently obscured or broker 
down. 

The practical difference between these defenses is very material. If 
the risk which resulted in the injury was one that the servant had im- 
pliedly agreed to assume, it matters not whether he was careful or negli- 
gent in the performance of his work. It is only when he has not assumed 
the risk that it becomes material to inquire whether or not he has been 
negligent. Yet the courts have in some cases fallen into such looseness 
of expression, if not of thinking, as to set up the servant’s duty to use 
care as a standard by which to test the fact of bis assumption of the 
risks. They have even said, in substance, that a servant assumes the 
risk of known dangers if he fails to use due care. Sometimes the 
courts have spoken of the distinction between these two defenses as too 
subtle to be of any practical importance ; but, since one defense is based 
on contract and the other upon the negligence, the distinction does not 
seem too subtle for practical application. The mass of cases on this 
subject, as analyzed in a note in 49 L. R. A. 33, includes many in which 
these defenses have bee very clearly distinguished, but shows also the 
surprisingly large number of cases in which the practical identity of 
the defenses has been asserted. ‘The entire abolition uf the defense of 
assumption of risks would render the law more humane and possibly 
more just, but so long as both defenses are recognized it is unfortunate 
to have them confused.— Case and Comment. 
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CLERGYMEN AT THE Bar. —The Law Journal (London) 
says: ‘‘ Mr. E. T. Slater’s retirement from the Bar, and his resigna- 
tion of the secretaryship of the Imperial Liberal Council with a view to 
taking Holy Orders, is one of the very few instances of men quitting 
the legal for the clerical profession. Perhaps it is slightly more fre- 
quent for clergymen to exchange a career in the Church for one at the 
Bar. During the past ten years or so there have only been two 
or three cases of the former class. Among the well-known men in thie 
profession who commenced life as clergymen are His Honor Judge 
Bowen Rowlands, K. C., Mr. Cumming Macdona, M. P., and Dr. 
Rentoul, K. C., M. P.’’ 


Tue Former Governor oF A Proup State ConvicTeD IN A POLice 
Court or Swinpiinc. — A press dispatch from Boston, dated Janu- 
ary 9, contained the following pitiable narrative: — 


Franklin J. Moses, a former Governor of South Carolina, gray-haired 
and haughty, was arraigned before Judge Brown in the police court to-day, 
charged by Inspector Patterson with larceny of an overcoat, valued at $50, the 
property of James A. Hawkes, atailor. The overcoat was pawned later. Moses 
had the coat made for him and offered a check drawn on a South Carolina 
bank, but when the check was presented it was found that Moses had no funds 
to meet it. On January 3 he was arrested. 

Patterson briefly presented the Government’s case. Moses then delivered 
one of his ‘‘ interesting addresses.’’ ‘‘It has been given out to the public,” he 
said, ‘‘ that I was a natural born animal. But in 1872 I waschief magistrate of 
one of the proudest States in the Union, South Carolina. I was driven by 
social ostracism, in spite of my lofty position and in spite of my college-day 
associations, to the degrading use of morphine. 

“From that I soon went to the use of opium. [I lost all my social prestige, 
and when, in 1876, the Republican party of my State surrendered to the opposi- 
tion party, I fell too.” 

Judge Brown sentenced Moses to Deer Island for four months. 


Booxs Sotp on Representations: THe Novet Case oF 
Ricwarpson, Barcus, Unirep States & Co.’’— The National Corpo- 
ration Reporter thus summarizes ‘‘ a novel case: ’? — 


James S. Barcus brought a suit in the Municipal Court of Buffalo against 
August L. Dorries to recover the agreed price of a publication entitled “‘ Mes- 
sages and Papers of the Presidents.’’ The plaintiff alleged that he conducted 
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business under the style of ‘‘Committee on Distribution.”” Mr. Dorries, 
while admitting that he agreed with some person representing the plaintiff to 
buy the books, said that the representative made false statements as to the 
character in which he was acting. This agent stated, Mr. Dorries alleged, that 
he had been directed by a Congressional committee to deliver to the defendant 
the books in question on the signing of a contract. The Congressional com- 
mittee had selected the names of certain persons on the recommendation of the 
member of Congress from the defendant’s district, among which was Dorries’ 
‘name. A judgment for the defendant has been affirmed by the Fourth Appellate 
Division. ‘* The evidence,” says Justice McLennan for the court, ‘‘ justified the 
finding that Congress had nothing whatever to do with the books in question, 
or with their sale through a committee, or in any other manner; but the books 
were the property of the plaintiff, and were sold solely for his own benefit, 
and as his individual enterprise. The evidence also shows that the Congress- 
man of the district in which the defendant lived did not give to the plaintiff or 
‘his agent the name of the defendant as a person who should have or purchase 
the books in question, or have any knowledge whatever of the sale of the 
books iu question, or of like books; that the statements made by the plaintiff’s 
agent to the effect that the books could only be obtained upon the recommend- 
ation of a Congressman, and that only one copy could be furnished to a single 
individual, and all the other statements made by him, were absolutely false and 
untrue, and that all the statements made by the plaintiff’sagent * * * were 
made for the purpose of inducing the defendant to believe, and he did believe, 
that he was purchasing the books in question from a committee of Congress; 
that the books were being sold by the Congress of the United States through 
such committee, and that he was dealing with such committee and not with the 
plaintiff or any other person in his individual capacity, and that the defendant 
in signing the contract or order in question did not know or understand that he 
was purchasing the books in question from the plaintiff, or that he was in any 
manner dealing with him, but believed and understood * * * that he was 
dealing with a committee of the Congress of the United States, and that he 
had purchased the books in question from such committee.’’ In conclusion 
Justice McLennan says: ‘‘ It must be beyond doubt that a maa has a right to 
purchase books or any other articles of property from any person he sees fit 
who has such property for sale, and that he may not by fraud be induced to 
enter into a contract which purports to be a contract of purchase from such 
person, when in fact it is an agreement to purchase from another, a stranger, a 
person with whom he did not intend to deal, or from whom he did not wish to 
purchase, or enter into contract with, and, if so, such contract thus fraudu- 
lently obtained, cannot be enforced.” 


Is THE ‘‘ Unrrep States or America ’’ StnGuLAR OR PLURAL? — This 
question has been mooted in the New York Sun in the shape of a letter 
from Hon. Witt1am R. Moore, of Memphis, Tenn., to Justice Davip 
J. Brewer, of the Supreme Court of the United States. Justice 
Brewer responds as follows: — 
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SUPREME CourT oF THE UNITED Statss, 
WASHINGTON, Dec. 27, 1901. } 


William R. Moore, Esq., Memphis, Tenn.: 
Dear Sir: Yours of the 24th inst. is received. I use the plural because that 
is the form employed in the Constitution. The last clause, Section 9, Article 
I., ‘no person holding any office of profit or trust under them; ’? Article IIT., 
Section 2, ‘* treaties made or which shall be made under their authority; Ar- 
ticle III., Section 3, in levying war against them; Article XIII., Amendments, 
adopted after the war, ‘ within the United States or any place subject to their 
jurisdiction.” Yours truly, D. J. BREWER. 


We believe that the phrase ‘‘ United States of America ’’ may be used 
either in the singular or in the plural, with entire propriety. There are 
many cases where two nouns united by the conjunction ‘‘ and”’ are 
properly followed by a verb in the singular number, as where the 
two nouns are used to express one thing, in which cases the use of a 
plural verb would be such a deviation from the custom of good speech 
or of good writing as to arrest attention. 


Enevanp’s Anti-Jesuir Law. — The Court of King’s Bench upholds 
the right of prosecution for becoming a Jesuit within the United King. 
dom. According to a special cable dispatch from London to the New 
York Sun, dated February 1, Lord Chief Justice Alverstone and 
Justice Darling, sitting in the Court of King’s Bench, considered a 
peculiar case in reference to the Jesuits in England. A short time ago 
a clergyman, a prominent member of the Protestant Alliance, applied 
to one of the metropolitan magistrates for summonses against three 
gentlemen for becomming Jesuits within the United Kingdom. The 
magistrate refused to issue the summonses and the clergyman applied 
through counsel for a rule from the King’s Bench calling on the magie- 
trate to show cause why he should not issue them. 

The clergyman’s claim was based on’a statute of George IV., entitled, 
‘*An Act for the Relief of Roman Catholic Subjects.’’ The act 
relieved Roman Catholics from many disabilities, but one section en- 
acted that in case any person after the commencement of the act be- 
came a Jesuit he should be deemed guilty of a misdemeanor. The 
magistrate refused the summonses on the ground that the statute was 
practically obsolete, and that in any case proceedings under it could be 
taken only at the instance of the crown. 

The clergyman’s counsel argued that no such doctrine could be main- 
tained in law as that a statute could be repealed by becoming obsolete. 
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He slso maintained that there was no crime in English law for which a 


private person might not prosecute. The King’s Bench granted the rule 
asked for. 


Errect OF THE Rattway SaFrety-AppLIANCE Law or Coneress. — In 
its report to Congress, the Interstate Commerce Commission furnishes 
us with the following gratifying passage : — 


The Safety-Appliance law became fully effective on Aug. 1, 1900, and the 
ben fi ent results of its operation are now being realized. The greatly increased 
security to life and limb by which the men on freight trains and in freight yards 
now perform their work is now apparent on every hand. Evidence of the im- 
proved conditions resulting from the practically universal use of automatic 
couplers on freight cars appears in the records of accidents and in the testi - 
mony of railroadofficials and employés. Further proof from a financial 
standpoint is also found inthe records of the railway claim departments, as 
well as in those of the several trainmen’s assuciations. 


Tue Interstate Commerce Commission, in its report to Congress at 
the commencement of the present session, suggests several amend- 
ments to the Interstate Commerce Law, the gravamen of which is that 


a better statute is needed to prevent the secret cutting of rates. The 
following are the conclusions submitted by the Commission: — 


First. At the present time grain and grain products move from points of 
origin to the seaboard generally upon secret rates. This is entirely true of 
that portion which is exported, and in the main true of domestic traffic. No. 
serious attempt was made, or could be made, to distinguish between export 
and domestic in applying the cut rate to Chicago. Carriers from Chicago to 
the seaboard do attempt to maintain a distinction from that point upon all rail 
grain. 

Second. The effect of these secret rates is to discriminate in favor of the 
foreigner, to give preferences to particular shippers, to exclude from business 
the small operator. We do not intend to say that this is always the result or 
that such a result may not in some cases be necessary. This commission has 
previously held that under certain conditions an export rate lower than the 
domestic rate is proper. It may be true that in the future commercial scheme 
the small dealer can have no place. But certainly unjustifiable freight-rate 
preferences ought not to contribute to that end, and until there is a published 
rate which is accorded to all shippers alike it must be impossible to determine 
whether the rates enforced are just or unjust. 

Third. These rate discriminations militate against a great American indus- 
try. To an extent the rate upon flour to the foreign market must be higher 
than that upon wheat. This is decreed by physical conditions which no statute 
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and no commission can alter. To that extent this industry must expect to 
Operate at a disadvantage. But many of the present discriminations are un- 
necessary; and here again it never can be known to what extent they are just 
or unjust until it is first known what rate this traffic actually bears. 


IncreEasinG Fines on Appeat. — According to a press dispatch from 
Paris, the anti-Semite journal, Libre Parole; appealed to day against 
the fine of $1,000 imposed on it for slandering M. Rolland, a French 
merchant resident in Brussels, at the time of the Dreyfus controversy. 
The court to-day increased the fine to $16,000, adding with grim 
humor that in considering the appeal it must take into account the fact 
that the passions aroused over the affair are now appeased. 


CHANGING THE METHOD oF CitTING Jupic1AL Reports. —A_ recent 
number of Case and Comment says: — 


All users of North Carolina Reports should take notice of the recent author- 
ized reprint of those reports, and of a rule of the Supreme Court that the 
reports shall be cited no longer by the name of the reporter, but by the num- 
ber of the volume. Volume], including 1 and 2 Martin and Taylor & Conf., and 
also volume 20, including 3 and 4 Dev. & Bat. Law, are entirely repaged with- 
out any marginal paging to correspond with the original reports. All the 
other volumes of the reprint give marginal pagings for the paging of the orig- 
inal reports. The Jate volumes of the North Carolina reports contain the rule 
. of court and a table showing the contents of the new volumes and the proper 
citations. 


The above is greatly to be regretted. ‘To change the mode of citing 
books of judicial reports which have been cited in one way and in one 
way only for a century, and even to leave out the original paging, is just 
as bad as stupidity can make it. It can only lead to ‘* confusion worse 
confounded.’’ Let us take the case of a lawyer who finds a case cited 
in the marginal note of a text-book, from a certain page of Martin’s 
North Carolina Reports. In order to find it in this new book he must 
institute a search and comparison involving the expenditure of consid- 
erable time. The judges, or editors, or publishers, whoever they are, 
that make such botches in reprinting the judicial reports, ought to be 
detailed as-clerks, without salaries, to do the work for him. “There 
are bastard editions of other reports which present the same defects, 
and which lead to the same difficulties and the same waste of time. 
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How tue Oxe-Man Corporation May Be Manipciatep.—- A cor- 
respondent of the Law Journal (London), signing the initials ‘‘ E. M.’’ 
writes 


A recent winding-up case before the official receiver shows how easily a 
company fraud may be engineeered by a person who knows how to use our 
company machinery and has no scruples as to his methods. The promoter 
of this fiasco was, from beginning to end, the company, assisted by half- 
a-dozen aliases. He kept things going by collecting capital from the 
shareholders, and when that was used up by increasing the capital from 5,000/. 
to 30,0007. and paying a 107. per cent dividend out of it. Then, when necessity 
required it, he raised it to 50,0007. He issued false balance sheets with imag- 
inary reserves and non-existent properties. So the company lived on for ten 
years. But where were the shareholders all this time, it may be asked? They 
were mostly abroad —at a safe distance. No doubt they were chosen for 
their residence. 


A Orrice Goes Beccinc.— The Law Times (Lon- 
don) says: — 


In recent years many legal luminaries have had the refusal of the Mastership 
of the Rolls. It is an open secret that Lord Esher was willing to resign the 
office if Sir Charles (Lord) Russell, who was then Attorney-General, cared to 
accept it. On Lord Esher’s resignation the present Lord Chief Justice, who 
was then Attorney-General, and who subsequently became Master of the Rolls, 
in succession to Lord Lindley; the present Attorney-General, who was then 
Solicitor-General; and Sir Edward Clarke, K. C., al) had the refusal of the 
Mastership of the Rolls. In former times the Mastership of the Rolls was one 
of the most coveted of all judicial positions, inasmuch as the incumbent of 
the office was eligible for a seat in the House of Commons. It is well known 
that Lord Brougham was most anxious to be Master of the Rolls, and 
expressed his preference for that post to the Chancellorship. The prize was 
withheld from him on the ground that such an office, with a seat in the House 
of Commons, would render him dangerous to the government. In 1853 the 
Judges’ Exclusion Bill, by which the Master of the Rolls was rendered ineligible 
for a seat in the House of Commons, was defeated by the eloquence of Mr. 
(Lord) Macaulay. Twenty years afterwards that exclusion was effected by a 
clause in the Judicature Act which passed without opposition or comment. 


EXPULSION OF MEMBERS OF THE LEGISLATURE FOR DisLoyaLty. — The 
National Corporation Reporter, referring to the recent expulsion of 
Mr. Findley from the Australian House of Assembly, says: -- 


Mr. Findley was charged witb being connected with the publication of a 
libel against the King of England. The police in Ireland had seized the news- 
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paper, The Irish People, for a libel on the King, and after seizure of most 
of the copies, some found their way to Australia, The Australian newspaper, 
The Tocsin, republished the libel, and the name of Mr. Findley appeared in the 
issue as the publisher. 

The Premier, at the sitting of the House last June, brought the matter up for 
its opinion, when Mr. Findley declared that he had no control over the con. 
tentsof The Tocsin, and that he had not authorized the publication, nor was he 
aware of it until his attention had been directed to it by another paper. 

He also pointed out that The Tocsin had made no charges against the King, 
but had condemned those made by The Irish People. The Tocsin had only 
cbjected to the suppression. He pointed out that he had taken the oath of 
allegiance to the King, and asserted his continued allegiance to the Sovereign. 
The Premier, supported by the leader of the opposition, moved that Mr. Findley 
was guilty of disloyalty to his Majesty, and had committed an act discreditable 
to the honor of Parliament, and that in consequence, he should be expelled 
from the Assembly. Two amendments were moved for a lighter punishment, 
and lost, and the resolution of the Premier was carried by sixty-four votes to 
seventeen. 

This action will necessitate a fresh election, but there is nothing to pre- 
vent Mr. Findley from again seeking election, and if returned, he may again 
enter the House from which he was driven. But, if re-elected, the House may 
ignore the action of the people. As to the power of expulsion, there is no. 
conflict in opinion. 


It should seem that the power of expulsion of a member of a Iegis- 
lative body ought to be exercised in two cases only: 1. In case of 
some misconduct as a member of the body by which the expulsion is 
made. 2. In case of some crime or other misconduct rendering him 
unfit to be a member of a legislative body. In the case above stated, 
Mr. Findley was guilty of no misconduct of either sort; his sole offense 
consisted in owning a newspaper without watching the matter that was 
printed in its columns. In other words, in owning it without editing 
it. His expulsion was a mere act of legislative brutality. Such action 
is not calculated to increase the popular respect for a sovereign or for 
the monarchical institutions which he represents. 


_ Haseas Corpus To Prevent A Miirary Prisoner From 
ExecuTep 1x AN Hour. — The Law Times (London) says: — 


The remark of the Lord Chancellor during the arguments in the Marias case, 
that the Court of King’s Bench in Ireland in granting a habeas corpus in the 
case of Wolfe Tone in 1798 only did so ‘‘ because it was assured that otherwise 
Tone would be executed in an hour,’ is scarcely, writes a K. C., M. P., borne 
out by a perusal of Mr. Curran’s application on behalf of Wolfe Tone 28 
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reported in Howell’s State Trials, and reproduced totidem verbis in 
the Life of Tone by his son. Curran only relied on the probability of the 
immediate execution of Tone as a justification for not expounding at length 
the law on the subject, which he assumed to be free from all doubt. Here is 
his argument as authoritatively reported: — 

‘| do not pretend to say that Mr. Tone is not guilty of the charges of which 
he was accused. I presume the [military] officers [who tried him by court- 
martial] were honorable men; but it is stated in the affidavit by a solemn fact 
that Mr. Tone had no commission under His Majesty, and therefore no court- 
martial could have any cognizance of any crime imputed to him while the Court 
of King’s Bench sat in the capacity of the great criminal court of the land. In 
times when war was raging, when man was opposed to man in the field, courts- 
martial might be endured, but every law authority is with me while I stand upon 
this sacred and immutable principle of the Constitution, that martial law and 
civil law are incompatible, and that the former must cease with the existence of 
the latter. This is not the time for arguing this momentous question. My 
client must appear in this court. He is cast for death this day. He may be 
ordered for execution while I address you. I call on the court to support the 

- law. I move for a habeas corpus to be directed to the Provost-Marshal of the 
barracks of Dublin and Major Sandys to bring up the body of Mr. Tone. 

“The Lorp CureF Justice (Lord Kilwarden): Have a writ instantly pre- 
pared. 

‘Mr. Curran: My client may die while this writ is preparing. 

«The Lorp CuikF Justice: Mr. Sheriff, proceed to the barracks and acquaint 
the Provost-Marshal that a writ is preparing to suspend Mr. Tone’s execution, 
and see that he be not executed.” 

Then there comes the following note in brackets: [The court awaited in a 
state of the utmost agitation the return of the sheriff. ] 


Gratuitous LeGaL AssisTANCE FOR THE Poor. — There seems to be 
no sound reason why active charity should take the direction of pro- 
viding the poor with food, with coal, with blankets and with medicines, 
and should yet deprive them of the benefit of what may, in particular 
cases, be almost of equal moment to them, —sound legal advice and 
assistance. It is not, perhaps, generally known that a society exists 
in New York City having for its object the rendering of such services 
to the poor. The Law Journal (London), in a recent issue says: — 


A meeting was held on Sunday night at Mansfield College, Oxford, to dis- 
cuss the subject of ‘‘The poor man’s lawyer movement, or legal aid to the 
poor.”? Dr. Goudy, the Regius Professor of Civil Law, who presided, said he 
saw from the report that between 2,000 and 3,000 cases were considered in the 
offices of the Mansfield Settlement last year, and it had on an average nearly 
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fifty a week. In his opinion, it should not be entirely left to voluntary effort 
to provide professional assistance for the poor man. He thought the State had 
a duty in this matter. In the case of physical ailments the State made pro. 
vision for people, but if one’s life, liberty, fortunes, and reputation were left 
unprovided for they could see how much members of the community who had 
not the means to employ professional assistance would suffer. He had always 
thought it rather a scandal that the English criminal law should leave prisoners 
so much as it had done without professional men to defend them in the dock, 
He doubted if there was any country where the state of affairs was the same ag 
it was in England. He thought the State should provide a small and reasonable 
fund out of which so-called out- of- pocket expenses of solicitors m‘ght be pro- 
vided, and small fees in cases where litigation took place. Mr. Cyril Dodd, 
K. C., who addressed the meeting, said he should very much like the Inns of 
Court to have a committee to look into the matter. 

The Edinburgh ‘‘ Legal Dispensary,’? which was established in 1900, hag 
issued its first annual report, which states ‘that during the year 206 persons, of 
whom 88 were males and 118 females, have been advised, and 274 consultations 
have been given. Of the cases 37 were consistorial —i. e., cases involving di- 
vorce or sepiration and ailment of spouses, in which 30 wives and 7 husbands 
were pursuers. The method of procedure at the dispensary is as follows: 
There is a consulting-room, where the lawyer in attendance receives all clients, 
who on arriving are shown into a waiting-room where they receive a card 
from the attending servitor on which is a number, and on this card they record 
their name, age, and residence. They are attended to according to their num- 
bers, aud on appearing before the lawyer he adds their wage, occupation, 
number of family, etc. He then asks them to statd the nature of their case. 
If it be such as undoubtedly will result in controversial letters or proceedings 
in one or other of the Courts of Justice, he at once gives the client the name 
and address of one of the lawyers for the poor appointed by the various legal 
bodies to conduct litigation for such. All cases, too, where any fees will likely 
result from action to be taken, are also sent to the Poor Agents, as of course 
it is not the desire of the staff of the dispensary tv deprive any of their 
brethren in the profession of the perquisites of-the office they hold. In one 
consistorial case both the husband and wife applied for advice and were each 
sent to different Poor Agents, while in another case both the pursuer and de- 
fender were among the clients and were similarly treated. 


According to a report in the last publication of the International 
Law Association, several other countries have such institutions. 


Tue Jury System 1x Russta.— The jury system in Russia has un- 
dergone many changes and restrictions during the last quarter of a 
century. The law of 7th of July, 1889, took many matters out of the 
jurisdiction of the jury to bring them within that of a tribunal made 
up of persons taken from the higher classes of society. At the pres- 
ent time there seems to be a certain conflict of opinion in Russia as to 
whether the jury system is popular or not. On examining the matter 
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more closely, however, it appears that those who argue in favor of the 
jury system as it now exists in Russia have the best of the argument. 
An unprejudiced person might be astonished that the attacks made 
upon the jury system have become more violent at the very time when 
it has been decided to preserve the popular element in the Russian judi- 
cial system. It is true that in some parts of the empire juries are not 
allowed at all—e. g., in Poland, and the Caucasus. In Poland there 
are judges of the peace in the towns only; in the villages their duties 
are performed by Gmina courts, elected by the inhabitants of such 
Gmina. In Siberia the old tribunals have been maintained, in the 
Steppe provinces there are district judges, while courts of higher in- 
stance are represented by the Justice Department of the provincial 
administration. By a law dated the 21st June, 1889, the functions of 
juries were limited to some extent as regards the crimes committed by 
the representatives of nobility in their elective functions. 

It is not that any attempt is being made to lessen the powers of 
juries, but rather to create a new form of tribunal, and at the same 
time to preserve the popular element. On examination the Russian 
arguments against the jury system are found to be weak, inasmuch as 
the chief argument, that the number of acquittals under this system 
was greater than under the judicial system, is in direct conflict with the 


facts which show that, at any rate in ecclesiastical matters, acquittals 
before a jury are less frequent than before a judge without a jury. 
Russian opponents to the jury system further point to the supposed 
want of belief in juries which exists in Western Europe —e. g., in 
France. 


However this may be, the feeling is due to local or national reasons 
which do not concern Russia, where the public in general have confi- 
dence in the jury system — so much so, in fact, that at the present time 
in Siberia the public have a stronger belief in the guilt of the exiles 
than formerly, and the latter are no longer looked upan as the victims 
of judicial blunders. 

The jury system has been reinstated in certain districts in Western 
Europe where it had been abolished —e. g., in Spain and in the canton 
of Tessin in Switzerland. 

There is no doubt, according to Mr. C. Arsénieff, a well-known legal 
authority, who recently delivered an address on the subject before the 
Law Society of St. Petersburg, that the general feeling in Russia on 
the subject is that what is required is not so much the abolition of the 
jury system as the reform of the procedure in penal cases as a whole, 
inasmuch as all the proceedings and details peculiar to such procedure 
have a great influence on the verdict of the jury.— Law Times 
(London). 
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Companres: By LIGHTNING — 
Sarety AppLIANces — REsPonsIBILITY OF A TELEPHONE COMPANY FOR 
ConveyinG LIGHTNING FROM ITs WIRES TO A PrivaTE DWELLING. — 
In a recent case in Vermont,! it appeared that Dr. Sawyer was killed 
by lightning while sitting in his house under a telephone instrument 
owned by the defendant, and by the defendant there placed and main- 
tained, and connected with its telephone line under a contract to do so 
for a certain rent to be paid by the deceased. Tie accident happened 
during a sudden storm. One of the defendant’s poles was struck by 
lightning about a quarter of a mile from the house of the deceased, 
and, the current passing along the wire through the telephone, passed 
through the plaintiff’s body, killing him. 

It appeared that telephone wires, from strokes of lightning, atmos- 
pheric conditions, and by coming in contact with electric light and 
trolley wires, may become charged with electricity so as to endanger 
life and property; and the evidence tended to show that, in the absence 
of the proper appliances and ground connections, a current of electric- 
ity may jump from a telephone wire or instrument. There was evi- 
dence tending to show that lightning, when upon a telephone wire, will 
go to the earth on the first ground connection that it comes to; that 
when such lightning as that which entered Dr. Sawyer’s house and there 
killed him, gets upon a telephone line, and passes over the wire without 
injury to the wire, it may be conducted to the earth by known and ap- 
proved appliances for that purpose, without injury to persons or prop- 
erty; and that if the defendant’s line at this house had been protected 
by such appliances, and had been properly grounded, the force which 
killed the plaintiff’s intestate, would have gone to the earth over such con- 
nection, instead of jumping from the line and passing to earth through 
his body. There was evidence that, just before the lightning struck the 
defendant’s pole, Dr. Sawyer was seen sitting in his house under the 
telephone instrument reading a book; that, just after, his hair was 


1 Griffith v. New England Teleph. &c. Co., 48 Atl. Rep. 643. 
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discovered on fire, and red lines were found running down his chest, 
neck, and side, and that traces of electricity were found on the 
carpet, paper and floor under the chair in which he was sitting. 
There was further evidence that no device as a safeguard or protec- 
tion against electrical disturbances was attached to or connected with 
the instrument, except on top, where there was a device, consisting of 
two metal plates, which, to be complete, should be furnished with a 
wire attached to one of the plates and running to the ground; and that 
between the two plates was a plug to short-current the two plates with- 
out entering the bell cell; but that, owing to a defect in the construction 
of the instrument, the plug did not serve the purpose for which it was 
intended. The court held that from this evidence, it was for the jury to 
find what force passed over the defendant’s telephone line to Dr. Saw- 
yer’s house, and there killed him, and to find the extent of that force ; 
that when they had found what the force was and its extent, it was for 
them to say whether there were known and approved appliances for 
arresting, controlling and diverting such force so as to prevent injury ; 
and that whether the defendant was negligent in not providing such 
appliances, and whether the deceased came to his death by reason of 
such neglect, were questions for them. Upon the question of contrib- 
utory negligence, the court said: ‘‘ It was for the jury to say whether 
the deceased knew, or ought to have known, that. the instrument was 
not provided with proper appliances and ground connection to guard 
against injurious effects from lightning when conducted to his house 
over the defendant’s telephone line ; whether a prudent man, in like cir- 
cumstances, would have assumed that the defendant had done its duty 
in these respects, and omitted to inquire or investigate for himself.’’ 
The jury found. in favor of the plaintiff, and the judgment entered in 
his favor was affirmed by the Supreme Court. 


TRESPASS FOR THE REMOVAL OF Deap Bopies: Doctrine THat a Dreap 
Bopy Becomes a Part OF THE EarTH Wuicu Is DeposireD.— 
A recent case which came before the Supreme Judicial Court of Maine 
for adjudication,! was an action of trespass guare clausum, in which the 
plaintiff sought to recover damages from the defendant for a willful and 
malicious trespass upon her private lot in a public cemetery, the tres- 
pass consisting in the digging up and carrying away by the defendant 
of the remains of the plaintiff’s sister, recently buried there, and in 


1 Pulsifer v. Douglass, 48 Atl. Rep. 118. 
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carrying it away to some place unknown to the plaintiff. The body 
was buried in the plaintiff’s lot with the consent of the husband of the 
deceased, and the disinterment and removal of it were done by the de- 
fendant at the husband’s request. The court held that the defendant 
was technically a trespasser, notwithstanding he was acting at the re- 
quest of the husband, and that he was liable for actual damages done 
to plaintiff’s lot. In reaching this conclusion, the court, speaking 
through Wiswell, C. J., said: ‘‘It is not only the duty of a husband 
to provide a suitable place for the burial of the body of his deceased 
wife, but he unquestionably has the paramount right to determine upon 
the place of her burial. But when that duty has been performed, and 
the body has been buried io the lot of another with the consent both 
of the husband and of the owner of the lot, the husband does not have 
the right, without the consent of the lot-owner, to enter thereon and 
remove the body. A dead body, after burial, becomes a part of the 
ground to which it has been committed; and an action of trespass 
may be maintained by the owner of the lot in possession, against one 
who disturbs the grave and removes the body,—so long, at least, as the 
cemetery continues to be used as a place of burial.’’ 


MAasTeR AND SERVANT: FELLOW-SERVANTS — APPLICATION OF RULE 
Preciupinc Recovery. — The injustice worked in some cases by the 
application of the fellow-servant rule is severely animadverted upon by 
Mr. U. S. Circuit Judge CaLpweLL, in a recent case that came 
before the U. S. Circuit Court of Appeals for the Eighth Cir- 
cuit.!_ The case was one in which the plaintiff, who was a firem&n on 
a passenger train, was injured by a collision with a freight train which 
was backing from a siding onto the main track. Both of these trains 
were running in the same direction, and both, acting under orders from 
the train dispatcher, were late. The freight train reached the station 
where it took the siding thirteen minutes before the passenger train was 
scheduled to arrive, and there orders were received that the passenger 
was to run thirty minutes late to the next station. Without protecting 
the rear end of the train with a flag, or sending a brakeman back to 
warn approaching trains, the conductor of the freight train commenced 
to back on to the main track five minutes after the passenger train was 
due to arrive, in violation of a rule of the company which required trains © 
of an inferior class to keep ten minutes off the time of a superior train fol- 


1 Maher v. Union Pac. &c. R. Co., 106 Fed. Rep. 309. 
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lowing it. The passenger train on which the plaintiff was, came around 
a curve in a deep cut, which shut off the view of the freight train, and 
a collision ensued injuring the plaintiff. The court, in affirming a ver- 
dict directed by the lower court in favor of defendant, said: ‘‘ The 
train dispatcher did not give any orders to the conductor of No. 12 
(the freight train), regulating the movement of his train at Clayton 
station. How heshould move his train there, and whether he should head 
out or back out of the siding, and what precautions he should take to pre- 
vent a collision while moving his train on to the main track, were matters 
of detail, concerning which it was the duty of the conductor to conform 
to the usage and practice in such cases and the rules of the company.”’ 
Tie court further said: ‘‘ There is no conflict in the testimony, from 
which it clearly appears that the cause of the collision was not any 
fault, error or negligence, on the part of the train dispatcher, for 
whose negligence the defendants would be liable, but that it was due 
solely to the negligence of the conductor and engineer of train No. 12, 
who were fellow-servants of the plaintiff under the rules now estab- 
lished by the Supreme Court of the United States; and for that reason 
the defendants are not liable to the plaintiff for the results of their 
negligence. It is conceded that the plaintiff was in the strict line of 
his duty when he received his injury, and nothing but the common- 
law fellow-servant doctrine, as that doctrine is construed by the Su- 


preme Court of the United States, stands in the way of his recovery. 
That rule is, in the judgment of the writer of this opinion, extremely 
unjust. This case affords a striking illustration of its cruel injustice. 
But the rule is too firmly rooted in our Federal jurisprudence to be 
changed otherwise than by legislation. It has been abrogated in a 
good many jurisdictions, and, in the opinion of the writer, ought to be 
abrogated in all.’’ 


Wits: No Ricnt to Witt One’s Own Bopy For Drssection. — 
In a recent case! the Supreme Court of California decided that a person 
has no property in his dead body, so that he can dispose of it by will. 
The deceased, for several years prior to his death, had not lived with his 
wife and daughter, who were the plaintiffs in this action, but during 
that time lived at the residence of a Mrs. Snyder, where he died. He 
left a will that contained a direction that the manner, time and place of 
his burial, should be ‘* according to the wishes and directions of Mrs. 


1 Enos v. Snyder, 131 Cal. 68; s. c. 63 Pac. Rep. 170. 
VOL. XXXVI. 19 
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R. J. Snyder,’’ the defendant. Plaintiffs made a demand for the pos- 
session of the body for the purpose of burial, and were refused. There- 
upon an action was commenced against Mrs. Snyder for a judgment, 
declaring that plaintiffs are entitled to the body for the purpose of burial, 
and enjoining the defendant from proceeding with the burial of said 
body, and directing her to give to the plaintiffs the possession thereof. 
The defendant answered, setting up the clause in the will and also verbal 
statements of the deceased to the same effect, made before death. A 
demurrer was sustained to the answer, and a judgment was entered in 
favor of the plaintiffs substantially as prayed for in the complaint. 
The Supreme Court said, in substance, in affirming the judgment, that 
it is quite well established by the general English and American author- 
ities, that, in the absence of statutory provision, there is no property 
in a dead body; that it is not part of the estate of the deceased person; 
and that a man cannot by will dispose of that which will, after death, 
be his corpse. 

Upon a discussion, as to the person in whom the right of burial exists, 
the court goes on to show, that the right, in case of a deceased wife or 
husband, is in the surviving spouse, by citing numerous authorities ; but 
holds that in California the question is definitely settled by the statute 
law, Section 292 of the Penal Code, which declares on whom devolves 
the duty of burying the body of a deceased person, making it the duty 
of the surviving spouse, and after him or her, the nearest of kin who is 
an adult, possessed of sufficient means to defray the necessary expenses, 
and providing a penalty for a failure on the part of such person to com- 
ply with the duty. This section of the Code is construed by the court 
as determining, in a civil action, what person has a right to bury the 
body, and to have the possession of it for that purpose. 


Evevators: Decree or Care REQUIRED IN THE MAINTENANCE AND 
Operation or. —The Court of Appeals of New York in the case of 
Griffin v. Manice,' reversed a judgment of the Appellate Division of the 
Supreme Court of that State,? affirming a verdict of a jury for damages 
for the killing of the plaintiff’s intestate in an elevator accident under 
the following circumstances: Deceased was the secretary of an insurance 
company which leased offices on the seventh and eighth floors, as well as 
the basement of the defendant’s building, in which was maintained and 
operated an elevator for carrying passengers to and from the several 
floors of the building. Deceased, on the day of the accident, had been 


1 166 N. ¥. 188. 2 47 App. Div. (N. Y.) 70. 
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in the company’s offices on the eighth floor, on business, and had taken 
the elevator to return to the basement. The evidence tended to show 
that the elevator descended with unusual rapidity, and, instead of stop- 
ping at the basement, passed beyond until it struck the bumpers at the 
bottom of the shaft with such force as to cause it to rebound about 
eighteen inches and throw several of the occupants to the floor. Almost 
immediately thereafter, the counter-balance weights, which move in a 
reverse direction to the car and consist of pieces of iron, each from 
forty to sixty pounds in weight, fell down the shaft, breaking through 
the top of the car. One of them struck the plaintiff’s intestate on the 
head, killing him instantly. 

The court held that the trial judge was justified in permitting the 
jury to infer negligence from the accident under the doctrine of res 
ipsa loqguitur, since it could not ordinarily have occurred had the ele- 
vator machinery .been in proper condition, and properly operated, the 
term ‘‘accident’’ being construed to include not only the fact of the 
injury but the attendant circumstances. The judgment was reversed 
for error of the trial court in instructing the jury as to the degree of 
care required in maintaining and operating an elevator. The objec- 
tionable instruction was as follows: ‘‘ As to the machinery and appli- 
ances by which an elevator is moved and controlled in its ascent and 
descent, an owner is bound to use the utmost care as to any defect 
which would be liable to occasion great danger or loss of life, and he 
is in that respect subject to the same rule that applies to a railroad 
company in regard to its roadbed, engine and other similar machinery. 
Now, the rule that is applicable to a railroad company as to its 
roadbed, engine and machinery is that they are bound to exercise the 
utmost care and diligence, and are liable for the slightest neglect, 
against which human prudence and foresight might have guarded.’’ 
This instruction is sustained by the case of Treadwell v. Whittier.! 

The New York Court of Appeals, in passing upon this instruction, 
said: ‘*The defendant was not a common carrier, and received no 
compensation, at least directly, for carrying persons from one floor 
to another. The right of any person to be carried in the elevator was 
based on the implied invitation to enter, which the defendant, as 
owner of the property, is deemed to have extended to all who might 
have business on the premises. To such persons the law imposed upon 
the occupant or owner the duty of seeing that the premises were in a 
reasonably safe condition for access and entering.’ The court further 
reasoned that to sustain the charge of the trial judge would be to hold 


1 80 Cal. 574. 
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that the maintenance and operation of an elevator formed an exception 
to the standard of care required of owners of real property. As to 
other dangerous appliances in use in modern buildings, such as boilers 
for furnishing steam heat, conductors for conveying electricity, or 
open hatchways, the court reasoned that the owner was liable only for 
failing to exercise reasonable care in their maintenance, and held that 
the same rule should apply to elevators. Cullen, J., who rendered the 
opinion of the court, said: ‘‘ I think sufficient security is afforded the 
public when owners or occupants of a building are required to use rea- 
sonable care in the character of an appliance they provide and in its 
maintenance and operation. The stairways are always open to those 
who deem this degree of diligence inadequate for their protection.’’ 

Bartlett, J., in a dissenting opinion which was concurred in by 
Martin, J., said: ‘In these days of lofty buildings and the annual 
transportation of millions of passengers in elevators by interested 
owners, who could not otherwise rent their property, public policy 
requires them to exercise the same degree of care as is imposed on 
common ¢carriers.’’ 

We submit that the views of the dissenting judges are much to be 
preferred. It is not necessary that money be paid directly by a person 
who is transported, to the person who transports him, to make the latter 
a common carrier for hire with respect to the former. The owner of a 
building who lets out offices to various tenants and who maintains a 
passenger elevator to convey such tenants and their clerks and custom- 
ers, to and from their respective offices on the various floors of the 
building, is as much acommon carrier for hire, as is a railroad company 
with respect to a person traveling on what is known as a ‘‘ drovers’ 
pass.’’ This being so, there is neither juridical nor common sense ina 
rule which imposes upon the person or corporation carrying passengers 
horizontally, a high and exact degree of care and diligence, and which 
relaxes that measure of care and diligence with regard to a person. or 
corporation carrying passengers vertically, — especially in view of the 
fact that the latter mode of travel is notoriously attended with greater 
dangers than the former. 


REsPONDEAT SUPERIOR: LIABILITY OF THE PROPRIETOR OF A DEPART- 
MENT Store FOR MaLpRactice IN HIS DentaL DEPARTMENT. — When a 
corporation, conducting a department store business, represents to the 
public that it is carrying on the business of dentistry as one of its de- 
partments, and a party, who, relying on the representation, procures 
dental work to be done there, which is so unskillfully performed that it 
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results in serious injury to the patient, an action for malpractice may 
be maintained by the patient against the company, and it cannot plead 
that it had no power or license to practice dentistry, because such a 
plea would not relieve it from liability for the tort of its servant com- 
mitted therein. Nor is it a defense to the company that the person who 
performed the dental service, unknown to the patient, was conducting 
an independent business, and was the real owner of the department; 
since she had the service performed relying upon the defendants’ repre- 
sentations that this dentist was their servant, and she had aright to rely 

upon the presumption that the defendants’ would employ a skillful 
servant as their dentist, and also on the fact that if that servant, whether 
skillful or not, was guilty of any malpractice, she had a responsible 
party to look to for damages.' 


Recetver: WuHen Bounp sy Contracts Mape Between Corpora- 
TION AND TH1RD Party. — According to the Court of Appeals of New 
York, reversing the Appellate Division for the First Department, New 
York City,? a receiver of a newspaper company who continues to pub- 
lish in the newspaper advertising matter which was obtained for it by 
an agent of the company prior to the appointment of the receiver, is 
bound by the terms of a contract made by the company with the agent 
respecting his compensation and manner of payment in procuring thre 
advertising. When, therefore, the agent’s contract provided that 
he might retain all moneys collected by him for advertising which he 
procured, and apply them on his commissions and a debt owing to him 
by the company, and the receiver continued to publish such advertise- 
ments after notice of the agreement, the moneys thus earned by the 
receiver and collected by the agent belonged to the latter under his 
agreement with the company.® 


Lano: Restrictive Covenant —Covenant Running WITH THE 
Lanp — Benerit — AssiGN OF COoOVENANTEE — ‘‘OneE DwELLING- 
Housr’’ —‘* Private Resmence’’ — ResipentiAL Friats.—In the 
case of Rogers v. Hosegood, decided last year in the English Court of 


1 Hannon v. Siegel-Cooper Co., 167 2 Commercial Publishing Co. ». 
N. Y. 244; 8s. c.25 N.Y. L.J.No.70; Beckwith, 167 N. Y. 329; 8. c. 25 New 
8. c. 52 App. Div. (N. Y.) 624; affirm- York Law Journal, No. 66; reversing 
ing unanimously and without anopin- 8. c. 24 App. Div. (N. Y.) 621. 
ion, a judgment and order of the Trial 3 Syllabus by the editor of the New 
Term of the Supreme Court, in favor York Law Journal. 
of plaintiff. 
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Appeal,' the Court, affirming a decision of Mr. Justice Farwell,? hold, 


according to the syllabus of the case made by W. C. Biss, Esq., as 
follows : — 


When the benefit of a restrictive covenant has been once clearly annexed to 
one piece of land, the presumption is, unless there is something to rebut it, 
that it passes by assignment of that land, and may be said to run with it, as 
well in contemplation of equity as of law, without proof of special bargain or 
representation on the assignment. In such a case the covenant runs with the 
land because the purchaser has bought something which inhered in or was 
annexed to the land bought. The purchaser’s ignorance of the existeuce of the 
covenant does not defeat the presumption. In 1869 B. purchased a plot of land 
from C. and Co. and their mortgagees, and covenanted with C. and Co. only, to 
erect thereon not more than one messuage or dwelling-house to be used as a 
private residence only, and that no trade or business should be carried on 
upon it. The covenants were expressed in the deed of conveyance to be in- 
tended to inure for the benefit of C. and Co., their heirs and assigus or others 
claiming under them, to any of their lands adjoining or near to that purchased 
by B. In 1873 M. bought lands from C. and Co. ‘‘adjoining or near to’’ that 
purchased by B., and built a house upon it. The conveyance to M. contained 
no express assignment of the benefit of the covenants entered into by B. The 
defendant purchased his plots from the devisees of B., who had died in 1872. 
The plaintiffs were the trustees of M.’s will, and brought the action to enforce 
the restrictive covenants against the defendant, and to restrain him from 
building (as he proposed to do) a large block of residential flats upon the land 
purchased from B.’s devisees. Held, thatthe benefit of the covenant ran with 
the land, and could be enforced by M.’s trustees. Held, also, that the erec- 
tion of a large block of residential flats was a breach of the covenant, even 
if the number of houses was unrestricted. 


Corporations: LiaBiLity oF Directors For A Conspiracy TO WRECK 
THE Corporation. — In the case of Bosworth v. Allen,® recently de- 
cided by the Court of Appeals of New York, the question arose on a 
demurrer, and the propositions announced by the Court are well stated 


by the following syllabus prepared by the editor of the New York 
Journal : — 


The directors of a corporation are regarded in equity as trustees of the cor- 
porate property, and they may be held to account to the company, or its receiver, 
for loss or waste of assets and undue gain to themselves resulting from a breach 
ofjtheir trust. Anaction for an accounting may be maintained against directors 
to recover for moneys wrongfully received by them under a fraudulent con- 
spiracy whereby they turned the property of the company over to irresponsible 
parties to be disposed of by them, and for waste and misappropriation of its 


1 83 L. T. Rep. 186. 3 168 N. Y. 157; 8.c. 26 N. Y. Law 
281 L. T. Rep. 515. Journal, No. 6, 
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assets by the pew management, and to set aside a written contract entered into 
with one of their number. Ip such an action it is no objnction that a part of 
the relief sought might have been had in an action at law; nor that causes of 
action on contract and in tort have been united, so long as all the transactions 
were in execution of the original conspiracy entered into by the directors. 


The above propositions are so well settled that they ought to be re- 
garded as legal truisms, and it is strange that it becomes necessary to 
fight them over and over again in the courts. The opinion of the court 
in this case is written by Judge Vann, and the propositions announced 
are well supported by the authorities. 


NEGLIGENCE IN THE Use oF Naturat Gas. — In the case of Barrick- 
man Vv. Marion Oil Co.,! the Supreme Court of Appeals of West 
Virginia had to deal with this question in several of its phases, and the 
following is the ‘‘ syllabus by the court ’’ of its decision: — 


1. A person or corporation engaged in furnishing natural gas to stoves, 
heaters, pipes, etc., for purposes of domestic light, heat, and fuel in a dweiling 
house, is bound to exercise such care, skill, aud diligence in all its operations 
as is called for by the delicacy, difficulty, and dangerousness of the nature of 
the business, that injury to others may not be caused thereby; that is to say, 
if the delicacy, difficulty, and danger are extraordinarily great, extraordinary 
skill and diligence are required. 2. If the defendant, so furnishing such gas, 
negligently and carelessly suffer and permit a greater amount of pressure of said 
gas to be furnished than is reasonably proper for said purpose, by reason 
whereof the house or building being so furnished is consumed or injured by 
fire, resulting from such negligence, the defendant is liable in damages for 
such loss. 3. If such defendant suffer and permit its regulators or other 
appliances to be and remain for an unreasonable time in such condition that 
they do not control the amount and pressure of gas so furnished, so that 
more than a safe and proper amount of gas is so furnished, the defend- 
ant is guilty of negligence, and liable in damages for injuries proximately 
caused by such negligence. 4. If such injury is the natural consequence of 
such negligence, and such as might have been foreseen and reasonably antici- 
pated as the result of such negligence, then such negligence must be regarded 
as the proximate or direct cause of the injury, in the absence of intervening 
negligence. 5. The mere fact that a building so furnished with gas was set on 
fire from the gas is not sufficient to justify the inference that an increased 
pressure of gas caused the fire. 6. In the trial of an action against a corpora- 
tion so furnishing natural gas to a dwelling house, for damages for causing the 
destruction of such house by fire by neglizently permitting too great a pressure 
of gas, it is not competent to prove by a witness the bare fact of what pressure 
the gauge of another gas company usually indicated. 


145 W. Va. 634; s. c. 32 S. E. Rep. 327. 
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CoLuisions oF VessELs: No LiaBILIty WHEN PropuoED By 
GENCE OF CompuLsory Pitot. —In the case of The Burma,! heard in 
the English Probate, Divorce and Admiralty Division, before Bucknill, 
J., and the Trinity Masters, which was au action for damages for a col- 
lision, the defendants, while denying that the collision was caused or 
contributed to by the negligence of themselves or their servants, pleaded 
that the negligence, if any (which was also denied), was solely that of a 
compulsory pilot. The court having found that the collision was caused 
by the negligent navigation of the compulsory pilot alone, ordered the 
action to be dismissed with costs. There is a great deal of case law 
on this subject of the liability of the owner of a vessel for an injury 
done by the vessel in the hands of a pilot, a great deal of it turning on 


the question of whether the taking of the pilot was voluntary or com- 
pulsory. 


Gaminc: GAMBLING IN ‘‘ Futures.’’ — In the case of Boyce v. O’ Dell 
Commission Company,? the Circuit Court of the United States, for the 
District of Indiana, holds that a ‘‘ Bucket Shop’’ transaction, consist- 
ing of fictitious contracts of sale or purchase of stocks, grain, provis- 
ions, etc., for pretended delivery, the real intention being that there 
should be no delivery, but a mere settlement of differences, or a ‘‘ ring- 
ing out of the deals,’’ is not a ‘‘ game ’”’ within a statute providing that 


a person betting on a game and losing any money thereon, and paying 
the same, may recover it back by action. 


Divorce: WHat pores not Constitute ‘‘ ADULTERY COUPLED WITH 
DEsERTION WITHOUT ReaAsoNABLE Excuse.’’ — In the English statute, 


entitled the Matrimonial Clauses Act, 1857,’ the following language is 
employed: — 


It shall be lawful for any wife to present a petition to the said court praying 
that her marriage may be dissolved on the ground that, since the celebration 
thereof, her husband has been guilty of * * * adultery coupled with de- 
sertion without reasonable excuse, for two years or upwards. 


In the case of Synge v. Synge, decided in the English Court of Ap- 
peal on July 29,‘ it appeared that a wife, without valid reason, refused 
her husband marital intercourse. The husband declined to live with 
her otherwise than on the ordinary terms of man and wife. He ceased 


1 80 Law Times Rep. 808. 8 § 27. 
2 109 Fed. Rep. 758. 4 85 Law Times Rep. 83. 
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to live with ber, and, after living apart from her for more than two 
years, he committed adultery. The wife presented a petition for 2 dis- 
solution of the marriage on the ground of his adultery coupled with 
desertion for upwards of two years without reasonable excuse. The 
jury found the issue of adultery against the husband, the question as 
to desertion being, by consent, left to be determined by the court. It 
was held, first, that there was no ‘‘ desertion’’ by the husband; and, 
secondly, that if there was desertion there was ‘‘ reasonable excuse’’ 
for it, so that it could not entitle the wife to treat it as a matrimonial 
offense, the facts of the case showing that the original cause of separa- 
tion was the refusal by the wife to comply with the ordinary conditions 
of married life.} 


Taxation OF NationaL Bangs: Evapinc A Feperat Rute AGarnst 
State TAXATION BY THE DEVICE OF TAXING THE PREsIDENT.— In the 
case of Linton v. Childs,? decided by the Supreme Court of Georgia, 
the official syllabus is as follows: — 


The words of an act which imposes a tax on the presidents ‘‘ of each of the 
banks of the State ’ include the presidents of all banks doing business in the 
State. Such an act, however, is inoperative when sought to be applied to the 
presidents of national banking associations organized under the acts of Con- 
gress, because such associations are instrumentalities created by Congress, and 
designed to aid in the administration of an important branch of the public serv- 
ice. The business of such an association not being subject to be taxed by the 
laws of a State, and the president beiog an officer prescribed by the act of Con- 
gress, through whom, in part, the business of the association must be carried 
on, a tax on the president, as such, would tend to retard and burden the opera- 
tion of the law which provides for the creation and maintenance of such 
institutions. 


The decision is undoubtedly sound. Under the settled Federal doc- 
trine, the National banks are taxable by the States only by permission 
of Congress. That permission has been given in section 5219 of the 
Revised Statutes of the United States, and extends only to the taxation 
of the shares, with the proviso that such taxation shall not be a greater 
rate than is imposed upon over moneyed capital of individual citizens of 
the State. 


1 Decision of the President (Sir 2105 Ga. 567; s.c. 32 S. E. Rep. 
Francis Jeune), (83 L. T. Rep. 224) 618. 
affirmed. 
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InsoLvencr: Winpinc Up — Resipent Crepirors no Ricut To Prep. 
ERENCE aS AGarinst Non-Resipent Crepitors. —In the case of Wilson 
v. Keels,' the Supreme Court of South Carolina held, upon several 
grounds, that, in the distribution of the assets in South Carolina, of 
an insolvent bank which was being wound up, and which had its situs 
in North Carolina, the South Carolina creditors were not entitled to a 
preference over those in North Carolina. The decision is wholesome 


and just. ‘‘ As the Governor of North Carolina said to the Governor 
of South Carolina,’’ ete., etc. 


Rattroaps: or Lessor Raitroap Company For NEGLI- 
GENCE OF Lessee Company. —In the case of Logan v. North Carolina 
R. Co.,? it was held by the Supreme Court of North Carolina, that 
the North Carolina Railroad Company was liable ‘‘ for all acts done by 
the lessee in the operation of the road,’’ —that is by the lessee of the 
North Carolina Railroad Company. Inthe later caseof Pierce v. North 
Carolina R. Co.,3 the court was earnestly asked to reconsider this 
holding, but declined so to do. Whether a railroad company which has 
leased its road is liable for the torts of its lessee in operating the road, 
depends, both on principle and a great mass of authority, upon the 
question whether, under its charter or governing statute, it has power to 
lease its road. The principle is that a railroad company cannot, by sell- 
ling, mortgaging, or leasing its road, cast off its public duties in reference 
thereto, and devolve them upon another person or corporation, without 
the consent of the State; and that if it attempts so to do, it remains 
liable for the torts of such other person or corporation committed in 


operating the road in the place of the corporation empowered to build 
and operate it. 


Rartroaps: or Lessor or Raitroapv To an Ingunction Re- 
STRAINING LessEK FROM ABANDONING Roap. — The case of Sowthern R. 
Co. v. Franklin &c. R. Co.,4 decided some time since by the Supreme 
Court of Appeals of Virginia, deals with a very curious and interesting 
phase of railway law. A railway, which had been constructed by plain- 
tiff to furnish a community with railway facilities, was leased to de- 
fendant, the lease reciting that the leased line was a valuable feeder to 


1 33 8. E. Rep. 702. 3 124 N. C. 83; 8. c. 32 S. E. Rep. 
2116 N.C. 940; s.c. 21S. E. Rep. 399. 
959. 4 32S. E. Rep. 485; Keith, Presi- 


dent, dissenting. 
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defendant’s main line. Plaintiff agreed to furnish rolling stock, defend- 
ant to pay from the receipts the annual running expense, annual rent, 
dividends to defendant’s stockholders, and, at the expiration of the 
Jease, to return the line in as good repair as when received. Under a 
statute, the failure to operate the road for three years would work a 
forfeiture of plaintiff’s charter. 1t was held, that defendant was bound 
to continue the road in operation. The plaintiff leased its road to the 
receiver of another road, the decree ratifying the lease providing that 
it should be valid under any reorganization of the road. On the sale 
of the road by the receiver, the order cf sale and deed provided that 
the purchaser should take the property subject to leases, etc., ‘‘ the 
purchaser to take the place of the receiver.’’ ‘The purchaser leased the 
road to one who conveyed it in trust to secure an indebtedness, the 
grantee assuming the lease from plaintiff. It was beld, that the pur- 
chasers at foreclosure of the trust deed were, as against plaintiff, bound 
by stipulations in the lease requiring the road to be kept in operation. 
The case proceeds upon the ground that where the abandonment of 
operation of a road by the lessee before the expiration of the term will 
result in loss of traffic, decay of the road, and the possible forfeiture 
of the lessor’s charter, and the lessor’s damages cannot be ascertained, 
the lessee may be enjoined from abandoning the road, as the lessor has 
no adequate legal remedy. Nor, in the opinion of the court, did it 
make any difference that the performance of the series of acts com- 
pelled by the injunction of the court, involved the exercise of skill and 
judgment. Nor, in such a case, where the lease stipulates that the 
road shall be operated by the lessee, will an injunction to restrain the 
lessee from abandoning the road be denied because the road can be 
operated only at a loss. Other propositions which were ruled upon by 
the court were: That a decree enjoining the lessee of a road from 
abandoning its operation is not objectionable because it requires the 
lessee to furnish the same train service that it had previously furnished, 
since it is to be presumed that defendant used no more trains than were 
necessary; and that the injunction in such a case may extend toa 
branch line owned by the lessee, but connecting the leased line with the 
lessee’s main line, provided the branch line be necessary to the use of 
the leased line. 


New Tria: Misconpuct or Jurors. —In the case of Wright v. 
Eastlick, } decided in the Supreme Court of California, the action 
involved a contest regarding a line dividing mining claims. It appeared 


1125 Cal. 517; s. ¢. 58 Pac. Rep. 87. 
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that the foreman of the jury pending the trial, went to and re 
turned from a dance with one of the defendants, and that, during 
the night, they got drunk together, and were quite intimate; that, 
after the discharge of the jury, the foreman said to the defendant 
with whom he had attended the dance that he bad brought in a 
verdict for him; and that the foreman and another juror during 
the trial, drank with the defendants, and went visiting with them. 
It was held that the plaintiff was entitled to a new trial. In the 
course of the opinion of the court, delivered by Van Dyke, J., 
the following sound observations are made: ‘‘ A wrong verdict, result- 
ing from prejudice or misconduct of the jury, or members thereof, is 
more detrimental to a party litigant than an error of law committed by 
the trial judge. An error of law can readily be corrected on appeal; 
whereas, if the testimony appears to be substantially conflicting, the 
verdict must be allowed to stand, although resulting from secret or un- 
discovered prejudice or misconduct. It goes for nothing that the jury- 
men in this case say that their verdict was not influenced by the conduct 
complained of.’’ The learned judge then quoted from a previous de- 
cision of the same court as follows: ‘‘ A juror is not allowed to say: 
‘I acknowledge to gross misconduct. I received evidence without the 
presence of the court, but those matters had noinfluence upon my mind 
when casting my vote in the jury room.’ The law, in its wisdom, does 
not allow a juror to purge himself in that way.’’! The court also made 
this observation: ‘‘ The verdict in this case was by the bare constitu- 
tional number required, of nine to three, and the result might have 
been different if it had not been for the misconduct complained of.’’ 


Private INTERNATIONAL Law: GARNISHMENT OF DEBT DUE BY Mar- 
RIED WoMAN IN ANOTHER STATE, HER Contract Brine Vow — Os- 
LIGATION OF GARNISHEE TO Notiry CrepirorR — RECOVERY BY THE 
Destror oF Money ConsEQUENCE OF SUCH GARNISHMENT. — 
The case of Stewart v. Northern Assur. Co.,? decided some time 
since by the Supreme Court of Appeals of West Virginia, calls up a 
question which has provoked a contrariety of judicial opinion; but 
we believe that the case was correctly decided, although one judge 


dissented. The round and apt syllabus in the Southeastern Reporter 
is as follows: — 


1 The court also referred to People 245 W. Va. 734; 8. c, 32 S. E. Rep. 
v. Azoff, 105 Cal. 132; 8. ¢.39 Pac. 218. 


Rep. 59, and Woodward v. Leavitt, 107 3 Brannon, President, dissented. 
Mass, 466. 
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While the judgment of a competent court of any State that has jurisdiction 
over the person or subject-matter is conclusive upon the merits of the contro- 
yersy in every State, a court of another State has not the power, without serv~- 
ice of process or voluntary appearance, to render a judgment on a contract 
that is absolutely void, under the statutes of the State where it is made. If 
such a void contract is sued on by a foreign attachment in a foreign jurisdic- 
tion, the garnishee must make defense to the action, or notify, if practicable, 
his absent creditor of the pendency of the attachment proceedings, that such 
creditor may make such defense; otherwise a judgment rendered by default 
will not protect the garnishee when sued by his creditor. 


The case was briefly this: Mrs. Stewart, a married woman living 
with her husband, was the owner of a hotel and furniture at a town 
in West Virginia, and owed Porter & Company, a corporation doing 
business in the same town, a bill for supplies. Her hotel was 
insured by the Northern Assurance Company of London, England, 
which had its principal office in the United States at Cincinnati, Ohio. 
A loss occurred by fire in respect of the insured property, which was 
duly adjusted at seventeen hundred dollars. Before the insurance 
money was paid to Mrs. Stewart, Porter & Company brought a suit by an 
attachment before a justice of the peace at Cincinnati, levied the same 
by garnishment upon the money in the hands of the insurance company 
due Mrs. Stewart; and the insurance company failed to notify Mrs. 
Stewart of this garnishment. The case proceeded to judgment in the 
sum of $251.07; the insurance company paid this money over to 
Porter & Company in compliance with the judgment; and thereafter 
Mrs. Stewart sued the insurance company in a court in West Virginia 
to recover the money so paid by them to her creditor. The ground of 
her action was that the contract of a married woman is wholly void, 
and that although she could keep a hotel and own it and own the furni- 
ture of it, and insure it ina fire insurance company, and own the money 
accruing from the fire insurance company on account of a loss by 
fire,— yet her other contract with a firm of merchants in purchasing 
supplies for her hotel was wholly void, and the fire insurance company, 
could not be compelled by legal process, in a foreign jurisdiction or 
anywhere else to pay it for her. This contention was upheld by a 
majority of the Supreme Court of Appeals of West Virginia. Our 
lady stenographer, in taking the dictation of this note, suggests that 
this is like a woman’s reasoning. It is an asininity, of a piece with 
the reasoning of judges in States which blindly follow the rules of the 
common law. The married woman could keep the hotel, contract a 
debt for supplies in keeping it, insure it and prove up her claim for a 
loss, and own the debt thereby created in her favor by the fire insur- 
ance company ,— yet when judicial process was resorted to to compel her 


XUM 


302 36 AMERICAN LAW REVIEW. 
to pay the bill for supplies out of that debt, she could not be compelled 
to pay it because her contract was void, and the insurance company, 
which paid it under compulsory legal process, must pay it over again 
to her, because she was a married woman living with her husband at 
the time,— a fact of which the insurance company doing business in 
Ohio may have had no knowledge at all. If the decision is right, it has 
only two legs to stand upon: 1. That a married woman has, under 
the law of West Virginia, the right to cheat her creditors. 2. That 
her creditor living in a foreign jurisdiction is bound to notify her in 
case her moneys in the hands of such creditor are attached by garnish- 
ment. The second proposition we believe to be sound, and courts 
have so held in many cases. The first proposition is asinine, but the 
asininity is that of the common law, and not necessarily that of 
the courts. It is, however, to be said that this common law was made 
by the courts. It is ‘‘ the wisdom of ages; ’’ it is the justice of ages. 
Yes. Now roll your eyes and nod your heads. 


InsuncTION: ResTRAINING THE Use or tHE Name oF 4 Deap Man 
as 4 TRADE-MARK For Cigars.— The extent to which what is called 
‘*equity ’’ falls short of doing real justice is exhibited by the decis- 
ion of the Supreme Court of Michigan in Atkinson v. Doherty. 
The court hold that equity will not restrain the use of the name and 
likeness of a deceased person on packages of a cigar named after him, 
although he may not have been a public character, so long as such use 
of his name does not amount to alibel. Hooker, J., who wrote the opin- 
ion of the court, felt sure that society would not think the less of Col- 
onel John Atkinson, whose name was thus used, if cigars bearing his 
name were sold in the shops. Nor were his friends brought into dis- 
repute thereby. ‘* So long as such use does not amount to libel, we are 
of the opinion,’’ said the court, ‘‘ that Colonel John Atkinson would 
himself be remediless were he alive, and the same is true of his friends 

‘who survive.’’ The court appreciated the indelicacy of a man who 

should join the funeral procession of Colonel John Atkinson in a car- 

riage bearing the legend, ‘*Colonel John Atkinson Cigar,’’ and 
could readily understand that it would anhoy the friends of 
the deceased. The sentiment which prompted the feeling of 
annoyance at such an act was aroused by estimation of the 
dead. It was natural and commendable, as were all recognitions of the 
proprieties of life; but it did not follow that such an act was an action- 


1 60 N. W. Rep. 2865. 
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able wrong, or that equity would intervene by injunction to prevent it, 
though the court was quite sure that the disapproval of society would 
ordinarily have the latter effect. -The court went into the learning on 
this question, including Dr. Bishop’s ‘* Diagram of Crime.’’ One 
reading the opinion is tempted to the query whether the eourt would 
have decided in favor of enjoining such a use of the name of a deceased 
person if it had constituted libel on the dead. With one or two well 
defined exceptions, courts interfere by injunction for the protection of 
property and property rights only. 


Rartroap Goose Law: No DamaGeEs ror RUNNING OveER GEESE — 
Tue Proper Brrp ror DrawinG THE Line. — In the case of Nashville 
dc. R. Co. v. Davis, the Supreme Court of Tennessee recently held 
that an action will not lie (nor tell the truth) against a railroad com- 
pany for running over a goose. The following, according to the 
Nashville Banner, is the opinion of the court delivered by Mr. Justice 
WILKES : — 


This is an action in damages against the railroad for running over and killing 
three geese of the value of $1.50. The owner of the geese lived about a mile 
from the railroad, but permitted them to run at large, and they went upon ‘the 
railroad track near a public road crossing. The engineer blew the whistle and 
rang the bell for the crossing, but there is no proof that he rang the bell or 
sounded the alarm for the geese. Whether the geese knew of this failure to 
whistle to them does not appear. 

We think there is no evidence of recklessness or common-law negligence 
shown in this case; and the only question is whether a goose is an animal or 
obstruction in the sense of the statute, Shannon’s Compilation, which requires 
the alarm whistle to be sounded and brakes put down and every possibile means 
employed to stop the train and prevent an accident when an animal or obstruc- 
tion appears on the track. It is evident this provision is designed not only to 
protect animals on the track, but also the passengers and employés upon the 
train from accidents and injury. It would not seem that a goose was such an 
obstruction as would cause the derailment of a train if run over. 

It is true a goose has animal life and in the broadest sense is an animal, but 
we think that the statute does not require the stopping of trains to prevent 
Tunning over birds such as geese, chickens, ducks, pigeons, canaries and other 
birds that may be kept for pleasure or profit. Birds have wings to move them 
quickly from places of danger, and it is presumed they will use them: a violent 
presumption, perhaps, in case of a goose — an animal which appears to be loath 
to stoop from his dignity to escape a passing train. 

But the line must be drawn somewhere, and we are of the opinion that the 
goose is the proper bird to draw it at. 


1 Section 1574, sub-section 4. 
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We do not mean to say that, in case of recklessness and common law negli- 
gence, there might not be a recovery in killing geese or chickens or ducks or 

other fowls; but that case is not presented. Snakes and frogs and fishing 

worms are, to some extent, obstructions when upon the railroad track; but it 

cannot be held that for such obstructions as these, as well as fowls, the train ’ 
should be stopped, and mails and passengers delayed. We are of opinion there 

is error in the judgment of the court below, and it is reversed, and the case 

having been heard without a jury, it is dismissed at plaintiff’s costs. ; 


INDEPENDENT Contractor: RarLroap Companies — ror 
InsuR1Es RESULTING FROM OBSTRUCTION OF A PuBLic Highway, Crearep 
BY AN INDEPENDENT Contractor —- [OVERRULING OF BLAKE V. Ferris, 
85 N. Y.48].— The Court of Appeals of the State of New York, in 
the recent case of Deming v. Terminal Railway of Buffalo,) has taken 
advanced ground in recognition of the principle that where an obliga- 
tion to provide for the safety of persons rightfully upon a public street 
or higuway, has once been assumed, it cannot be evaded by letting the 
work to an independent contractor. The opinion of the court is by 
Parker, C. J. It fearlessly challenges the doctrine of Blake v. Ferris,? 
a doctrine which has always grated on the sense of justice of both 
lawyers and laymen even when applied to the facts of the case in which 
it was promulgated. 

It was held in Blake v. Ferris that where persons having a license 
or grant to construct, at their own expense, a sewer in a public 
street, engage another person to construct it at a stipulated price 
for the whole ‘work, they are not liable to other persons for any injury 
resulting from the negligent manner in which the sewer may be left at 
night by the workmen employed in its construction. This case has 
been cited many times with approval by the courts of New York. 

The facts in Deming v. Terminal Railway of Buffalo were as 
follows: ‘The defendant, a domestic corporation, was engaged 
in constructing a railroad to form a connecting link between the 
Lake Shore and the New York Central Railroad in Erie County. 
The defendant entered into a contract with a private firm, by the terms 
of which the firm was to perform the entire work of construction of a 
section of the railroad, in accordance with certain plans and specifica- 
tions which were made a part of the contract. The line of the defend- 
ant’s road crossed a public highway. The plans and specifications 
required that the railroad track should be depressed, and the high- 

1 Deming v. Terminal R. Co., 265N. Y. 48. 


169 N. Y. 1; decided Dec. 10, 1901; 
affg. s. c. 49 App. Div. N. Y. 493. 
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way elevated at the point of intersection and carried across the 
track by means of an overhead bridge. By an order of the Supreme 
Court under which a change of grade at the crossing was per- 
mitted, the defendant was required to restore the highway to such 
state as not to impair its use during the progress of the work. 
The contractors, in the course of their operations, built an 
embankment covering a part of the highway for a distance of sev- 
eral hundred feet north of the proposed crossing, which, when com- 
pleted, was designed to serve as the roadbed of the approach to the 
bridge over the railroad track. This embankment left ample space at 
the side for use by the traveling public, but its presence was a menace 
to the safety of those using the highway at night time, owing to its 
easy grade and sharply sloping sides. The contractors neglected to 
place lights upon, or in tee vicinity of the embankment, to warn trav- 
elers of the danger. The plaintiff, in company with several other 
persons, was passing along the highway at this point, on a dark and 
rainy night, in a four-seated drag drawn by four horses, in charge of 
a competent driver who was ignorant of the existence of the embank- 
ment. 

The drag was tipped over by striking the embankment, throwing the 
plaintiff to the ground, from which she received severe injuries. The 
plaintiff obtained a verdict and judgment in the trial court, which was 
sustained and affirmed by the Appellate Division.! An appeal was 
taken from the judgment of the Appellate Division, from an order 
denying a motion for a new trial. The appellants relied mainly on the 
doctrine of Blake v. Ferris and the cases which have followed the rule 
hereinbefore stated. 

That the court intended to overrule Blake v. Ferris is plainly indi- 
cated by the language of Chief Judge Parker, who says: — 


It must be conceded, if that case was properly decided, that the defendant is 
not liable for the failure of the contractors, their servants or agents in this case, 
to properly guard the embankment for the protection of passers-by upon the 
highway during the night in question. 


The court then reviews the cases cited by the plaintiff which chal- 
lenge the correctness of the decision in Blake v. Ferris, and sustains 
the view that the license conferred upon the defendant by section 11 of 
the railroad law, imposed upon it the same duties and burdens as are 
imposed upon municipalities in carrying on works of a similar character 
in the public streets. 


149 App. Div. 493. 
VOL. XXXVI. 20 
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Applying this rule to the facts of the case in question, the decision 
holds that the defendant was under the obligation of providing for the 
free and safe use of that part of the highway which was not covered by 
its embankment, and of guarding it by the placing of lights or barriers 
upon it as a warning to the passer-by in the night time, and that it could 
not escape this obligation by letting the work to an independent 
contractor. 

We think that Chief Judge Parker’s decision in this case rests upon 
a sound and just basis. It places the obligation to provide for the pub- 
lic safety where it rightly belongs —upon the party who originally 
assumes it. J. G. S. 

The public are indebted to Clarence M. Bushnell, Esq., of Buffalo, 
for this handsome and satisfactory piece of professional work. 


NEGLIGENCE: DeatH Causep By Runaway Horse — BurDEN oF 


Proor.— Rowe v. Inch,! was an action for damages for the alleged neg- 
ligent killing of plaintiff’s intestate in a public street in the city of San 
Francisco by being struck by a wagon drawn by a runaway horse be- 
longing to the defendant. At the close of the evidence for the plaintiff, 
the court granted a nonsuit. An appeal was taken from that judgment 
and from an order denying the plaintiff’s motion for a new trial. The 
driver of the wagon was not called by the plaintiff as a witness, and 
there was no evidence as to what caused the horse to run away. Two 
witnesses testified that their attention was attracted by cries of ‘‘ Whoa! ”’ 
** Whoa! ’”’ and, looking in the direction of the cries, saw the wagon 
coming. One of these witnesses testified that, ‘‘ the driver was in the 
air when I saw him, between the seat and the ground. Me was off the 
seat. * * * The horse was not going very fast then. The driver 
“ran after the horse. The horsethen ran. By that time the reins were 
dangling around the horse’s feet. The horse then ran so fast I did not 
want to try to stop him.”’ 

The horse ran into a crowd of men who were working on the street, 
and collided with the deceased, who was thereby so severely hurt that he 
died soon afterwards. It was conceded that there was no contributory 
negligence on the part of the deceased. The appellant contended that 
he had made out a prima facie case under the rule laid down in Jud- 
son v. Giant Powder Co.,? which is that, ‘‘ when a thing which causes 
the injury is shown to be under the management of the defendant, and 
the accident is such as, in the ordinary course of things, does not hap- 
pen if those who have the management use the proper care, it affords 
reasonable evidence, in the absence of explanation by the defendant; 


1 (Cal.) 66 Pac. Rep. 862. 2 107 Cal. 556; s.c. 40 Pac. Rep. 
1021. 
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that the accident rose from want of care.’’ The Supreme Court of 
California held that this rule of law could not be applied to the 
state of facts disclosed by the evidence in the case at bar, and 
sustained the ruling of the trial court. 

The court, after citing numerous cases in support of its ruling, dis- 
poses of the case in the following language: ‘‘ Appellant concedes 
that, in the case at bar, the horse ran away because of some unex- 
plained cause. There is absolutely no evidence pointing to negligence 
on the part of the driver. When he was first seen he was ‘ in the air,’ 
and falling from his seat to the ground. Whether he lost control of 
his horse through negligence is not shown, nor does any fact appear 
from which negligence could be inferred. Whatever caused the run- 
away is matter of speculation, pure and simple, and it is as fair to 
presume that the cause was unavoidable as that it was the fault of the 
driver. The burden was on the plaintiff to show negligence of the 
driver, failing in which it became the duty of the trial judge to take the 
case from the jury.’’ At the time of this writing a petition for rehear- 
ing is pending. In the opening sentence of his petition for a rehearing 
the attorney for the plaintiff states that ‘‘ not one of the cases cited by 
the court in its opinion herein sustains the proposition for which cited.’’ 

A careful examination of the authorities will disprove this conten- 
tion. At least four of the cases can be said to be ‘‘ on all fours ’’ with 
the case at bar, in that there was no evidence as to what caused the 
horse to run away. ‘These cases all assert the doctrine that there is no 
presumption of negligence on the part of the defendant from the mere fact 
that an accident was occasioned by the running away of his horse, and 
that the plaintiff cannot recover unless he shows affirmatively some 
negligence of the defendant.! The great preponderance of authority 
seems undoubtedly to support the position of the court in this case. 
In Button v. Frink,? there is an excellent discussion of this question 
by Park, C. J., from which the following language is quoted: 
“If a horse is running away with his driver, there is nothing in 
the fact itself which tends to show negligence in the driver, or 
which tends to show how the horse became unmanageable, any 
more than a house on fire tends to show the origin of the fire, 
whether accidental or otherwise; and it would seem that it could as 
will be inferred, in such a case, that the party residing in the house 
was guilty of negligence in causing its destruction, in the absence of 
explanatory evidence showing the contrary, as it can ve inferred, from 


1 Gray v. Tompkins, 15 N.Y.Supp. (N. Y.), 487; Holmes v. Mather, L. R. 
953; Creamer v. McIlvain, 89 Md. 343; 10 Exch. 261. 
Quinlan v. Sixth Ave. R. Co., 4 Daly 2 51 Conn. 342. 
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the mere fact that a horse is running away, that the driver is guilty 
of negligence in causing his running, in the absence of proof to the 
contrary. If such a doctrine should be established as the law, it is not 
easy to see to what extent it might not be carried.’’! 


ConsTITUTIONAL Law: FouRTEENTH AMENDMENT — EQUAL PROTECTION 
oF THE Laws — INVALIDITY CF THE ILLiInocIs Anti-Trust Act or 1898, 
Wuicn ExempTep AGRICULTURAL PRopUctTs FROM ITS PRovisIONs. — On 
the 10th of March, the Supreme Court of the United States speaking 
through Mr. Justice Harlan, handed down a decision of great impor- 
tance, and one which is unquestionably sound and wholesome, in the 
case of Connelly v. Union Sewer Pipe Company. The facts were that 
the Union Sewer Pipe Company of Ohio brought an action against 
Connelly and Dee to recover a judgment upon notes and upon an open 
account for sewer pipe purchased by the defendants from the company. 
They pleaded, by way of defense, that the plaintiff was an illegal com- 
bination or ‘*‘ trust,’’ within the meaning of the statute of the State of 
Illinois known as ‘‘ the Anti-Trust Act,’’ the prohibitory portion of it 
reads as follows :— 


Fifth. To make or enter into, or examine or carry out any contract, obliga- 
tion or agreement of any kind or description, by which they shall bind or have 
bound themselves not to sell, dispose of or transport any article or commodity, 
or article of trade, use, merchandise, commerce or consumption, below a com- 
mon standard figure, or card or list price, or by which they shall agree in 
any manner to keep the price of such article, commodity or transport- 
ation at a fixed or graduated figure, or by which they shall in any manner 
establish or settle the price of any article or commodity or transporta- 
tion between them or themselves and others to preclude a free and unre- 
stricted competition among themselves or others in the sale or transportation 
of any such article or commodity, or by which they shall agree to pool, com- 
bine or unite any interest they may have in connection with the sale or trans- 
portation of any such article or commodity, that its price might in any manner 
be affected.? . 


Other sections of the act provided that any purchaser from a member 
of a trust may plead the act as a defense to any suit for the price agreed 
to be paid, and exempted from its operation agricultural products or 
live stock while in the hands of producer or raiser. 

On the other hand, the defendants set up the proposition that the 
statute was invalid because it expressly excepted from its operation 
agricultural products and live stock while in the hands of producer or 


1 In addition to the authorities cited, 2 Laws Ill. 1893, p. 182; Starr & C. 
see 1 Thomp. Neg., 2d Ed., § 1297. Anno. Stat. (1896); c. 38, par. 109. 
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raiser, this being such a discrimination as denied to the plaintiff the 
equal protection of the laws, within the meaning of the Fourteenth 
Amendment to the Constitution of the United States. The court held 
that it was. ‘‘Is not this,’’ said Mr. Justice Harwan, ‘ such discrim- 
ination against those engaged in business (other than the sale of agri- 
cultural products and live stock in the hands of producers and raisers), 
as is forbidden by that clause of the Fourteenth Amendment? 

‘In prescribing regulations for the conduct of trade the legislature 
cannot divide those engaged in such trade into classes and make crim- 
inals of those in one class who do certain forbidden things, while 
allowing another and favored class engaged in trade to do the same 
thing with impunity. Such a statute is not a legitimate exertion of the 
powers of classification, rests upon no reasonable basis, is purely arbi- 
trary, and plainly denies the equal protection of the laws to those 
against whom it discriminates.’’ 

The only remaining question for consideration was whether the dis- 
criminating section could be eliminated, leaving the rest of the act in 
operation. Under the principles applicable to such a question the court 
held that it could not be so eliminated. 

‘* Looking at all the sections together,”’ the opinion concluded, *‘ we 
must hold that the legisla'ure would not have entered upon the 
policy indicated by the statute unless agriculturists and live stock 
dealers were excluded from its operation and were thereby protected’ 
from prosecution. The result is that the statute must be regarded as 
an entirety, and in that view it must be adjudged to be unconstitu- 
tional, as denying the equal protection of the laws to those within its 
jurisdiction who are not embraced by the ninth section.. The judg- 
ment of the Circuit Court is affirmed.’’ 

This decision will render invalid the so-called Anti-Trust laws of 
several other States. Those laws have in them this element of dema- 
goguery and injustice: that they condemn every other trust except 
the trust which the dominant party in the legislature is interested in 
upholding. In those States where the so-called ‘‘ farmer element ”’ 
predominates in the legislature, anti-trust laws are so framed as to de- 
feat and suppress commercial trusts, while suffering and upholding 
agricultural. trusts. In those legislative bodies whose members rest 
under a constant fear of the effect of the so-called ‘‘ labor vote’’ on 
their future political careers, it will be found that some of the Anti- 
Trust acts contain an exception in favor of labor combinations. In 
other words, the proposition of these demagogues is that every trust is 
illegal and criminal except their trust. The decision of the highest 
national court now is that such a discrimination in such a statute, oper- 
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ates to deny to citizens who are discriminated against the equal pro- 
tection of the laws, within the meaning of the Fourteenth Amendment 
to the Constitution of the United States. The Illinois Anti-Trust law 
was amended so as to thrust into it an exception of this kind in favor 
of ‘‘ organized labor,’’ which is a trust as unwholesome as a capitalistic 
trust. In fact, itis a capitalistic trust. In the case under consideration, 
Mr. Justice McKenna dissented; but as the press dispatches, upon 
which we must rely at the time of this writing do not state the grounds 
of his dissent, nor whether it relates to the whole case, or only to the 
question whether the provisions of the statute are not severable, so as 
to uphold those which are valid and destroy those which are invalid, 
we have no knowledge. 

We close our comments on this very important case with an expres- 
sion of the full belief that, in deciding it, the court has earned the 
public thanks and has given a new proof of its right to the public 
confidence. 


Anmats: oF Rarroaps-Fror Docs. — In a recent 
case in Mississippi,! the plaintiff’s dog strayed away from home, and 
was upon the railroad track in an open prairie country, about three- 
quarters of a mile from the nearest station, when it was run over and 
killed by a locomotive hauling a freight train. The engineer testified 
that, after leaving the station he had to go up grade and was engaged 
in looking after his lubricators and other machinery, and did not see 
the dog on the track; and that at the same time the fireman was attend- 
ing to his fires. There were two eye-witnesses to the killing. One testi- 
fied that the dog ran along the track in front of the engine for five hundred 
yards, while the other put the distance at about one hundred and fifty 
yards. There was no dispute, however, that the dog could have gotten 
off the track at any moment. The court speaking through Mr. Justice 
Catnoon, said: ‘‘ We cannot hold a railway company liable for running 
over a stray dog under the facts in this record. This is the most intel- 
ligent of the inferior animals, — alert, agile, quick, — and might well be 
supposed to avoid such danger, which cannot be said of horses, mules, 
horned cattle or hogs. Besides, there can be no presumption of value 
as in the case of other classes of animals. The overwhelming majority 
of dogs have no pecuniary or market value and especially in this time 
of wandering stray dogs, and we cannot take the view that they should 
be permitted to delay movements along the arteries of commerce.’’ 


1 Mobile, etc., R. Co. v. Davis, 30 South. Rep. 820. 
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CoNSTITUTIONALITY OF STATUTE: REDEMPTION OF STORE ORDERS IN 
Money — INTERFERENCE witH Ruicut or Conrract— Foreicn Cor- 
poraTions SupsecT To State Laws.—A recent Tennessee statute 
provides that all persons, firms and corporations using ‘‘ store orders,” 
or other evidences of indebtedness to pay employés for labor or other- 
wise, shall, if demanded, redeem the same in the hands of their em- 
ployés, or a bona fide holder, at a regular pay day thereafter, or at any 
time not less than thirty days from the issuance thereof; and that such 
redemption shall be in cash at face value.! The constitutionality of 
this act was recently passed upon by the Supreme Court of the United 
States, in two cases involving substantially the same questions. The 
decisions were handed down December 1, 1901. 

The first case is Knowville Iron Co. v. Harbison.2 The Knoxville 
Iron Co. is a Tennessee corporation engaged in the manufacture of 
iron. As an incident to its business it also mines and sells coal. It 
employs about 200 men. It keeps in arrears with its employés about — 
twenty days’ pay, which it does not pay in cash, but allows its men to 
draw on this account in coal orders on the company’s yard at Knoxville, 
where a large amount of coal is kept on hand for sale to its employés 
and to the public generally. When these coal orders are stamped 
‘‘ accepted ’’ by the company, the employés can then sell them, gen- 
erally at a discount, for cash. One Harbison, a licensed dealer 
in securities, had purchased 614 of these accepted orders, aggregat- 
ing $1,678; all of which had been issued after the date of the passage 
of the act above referred to. 

The company refused to redeem the orders in cash after demand 
being duly made, and the holder of them brought suit in the Chancery 
Court of Knox County, Tennessee, to enforce redemption, as provided 
in section 2 of the act, and obtained a decree in his favor. This de- 
cree was affirmed by the Supreme Court of Tennessee. 

Mr. Justice Shiras, in delivering the opinion of the Supreme Court of 
the United States on writ of error, adopts the views of the Supreme 
Court of Tennessee, sustaining the validity of the enactment in ques- 
tion, and quotes the language of that court at length. 

‘* The act in question,’’ says he, ‘‘ is neither prohibitory nor penal ; 
not special but general; tending towards equality between employer 
and employé in the matter of wages, intended and well calculated to 


1 Tenn. Act May 17, 1899; Laws 8 See Knoxville Iron Co. v. Harbi- 
Tenn. 1899, ch. 11. son, 103 Tenn. 421; s. c. 53S. W. Rep. 
2 Knoxville Iron Co. v. Harbison, 955. 
U. S. Sup. Ct., Advance Sheets, Dec. 
2, 1901. 
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promote peace and good order and to prevent strife, violence and blood- 
shed. Such being the character, purpose and tendency of the act, we 
have no hesitation in holding that it is valid both as general legislation, 
without reference to the State’s resérved police power, and also as a 
wholesome regulation adopted in the proper exercise of that power.” 
The court then reviews several recent cases in support of its decision, 
and affirms the judgment of the Supreme Court of Tennessee.! 

Mr. Justice Brewer and Mr. Justice Peckham dissent, but file no 
dissenting opinions. 

Mr. Justice Shiras delivered the opinion of the court in the second 
case, Dayton Coal &c. Co. v. Barton, at the same time:? the only 
difference in the cases being that in the Harbison case the defendant 
was a Tennessee corporation; while in the Barton case the defendant 
below was a corporation organized under the laws of another State. 
On this point the court says: — 

‘If that fact can’be considered as a ground for a different conclu- 
sion, it would not help the plaintiff in error, whose right to carry on 
business in the State of Tennessee might be deemed subject to the 
condition of obeying the regulations prescribed in the legislation of 
the State.’’ 3 

The judgment of the Supreme Court of Tennessee was therefore 
affirmed. Mr. Justice Brewer and Mr. Justice Peckham dissented. 

J. G. S. 


Extrapition: DEcISIONS OF THE EXECUTIVE DEPARTMENT IN 
Matrers oF ForeiGN ExtraDITION Not SuBJEcT TO REVIEW BY THE 
JupriciAL DEPARTMENT. — On the 24th of February the Supreme Court 
of the United States, speaking through Mr. Chief Justice Futter, de- 
livered a wholesome opinion in the case of Terlinden v. Ames which we 
find printed in the Chicago Legal News for March 8th, in advance of 
its official publication.. This decision calls up the celebrated case of 
Robbins. Robbins, an Irishman and a British subject, committed a 


1 See Holden v. Hardy, 169 U. 8S. 


366; s. c. 18 Sup. Ct. Rep. 382; Orient: 


Ins. Co. v. Daggs, 172 U. S. 557; 8. ¢. 
19 Sup. Ct. Rep. 281; St. Louis &c. 
R. Co. v. Paul, 173 U. S. 404; 8. c. 19 
Sup. Ct. Rep. 419; Atchison &c. R. 
Co. v. Matthews, 174 U. S. 96; s. c. 19 
Sup. Ct. Rep. 609. 

2 Dayton Coal &c. Co. v. Barton, 


U. S. Sup. Ct., Advance Sheets, Dec. 


2, 1901. For case below see 8. c. 
103 Tenn. 604; 53 S. W. Rep. 970. 

3 In support of this view the court 
cites Orient Ins. Co. v. Daggo, 172 
U. S. 557; s.c. 19 Sup. Ct. Rep. 281; 
and Hooper v. California, 151 U. S. 
648; s.c.15 Sup. Ct. Rep. 207. 


NOTES OF RECENT DECISIONS. 313 


murder on board a British ship and escaped to the United States and 
changed his name, and was arrested by a Marshal of the United States 
and held in custody in Charleston, S. C., within the jurisdiction of 
Mr. U.S. District Judge Bee. Jobn Adams was President of the United 
States, and John Marshall was a Representative in Congress from Vir- 
ginia. ‘The extradition of the fugitive was demanded by the British 
government. Mr. Adams perceived that the situation was a very deli- 
cate one, and he doubted the propriety, if not the power of issuing an 
order for the surrender of the prisoner to the foreign government, who 
was at the time in the custody of the judicial department of our govern- 
ment. At the same time, he felt that the duty of executing treaties 
with foreign nations rested with the executive, and not with the 
judicial department of the government; and there was a treaty between 
our country and Great Britain which required the rendition of the 
fugitive in this case. The President found his way out of the difficulty 
by writing to Judge Bee, advising the surrender of Robbins. There 
would have been no question about it if Robbins had not, under his 
assumed name, set up a pretense of American citizenship. Judge 
Bee directed the Marshal to deliver the prisoner to a British vessel 
in waiting to receive him, and it is said that it took a bsttalion 
of troops to execute the order, so great was the opposition of the 
populace. A resolution to censure the President for this act was intro- 
duced in the House of Representatives. It was against that resolution 
that John Marshall made the speech which drew attention to his great 
reasoning powers, a speech which defeated the passage of the resolution, 
and which made Marshall Chief Justice of the United States. In that 
speech Marshall vindicated the exclusive power of the President to deal 
with such a matter, by arguments which have never been shaken. Sub- 
sequently, in disregard of the principle which Marshall there vindicated, 
the Federal judicatories, even the little Federal Judges,— have, by 
means of the writ of habeas corpus, pushed their meddlesome noses 
into the matter of foreign extradition and interfered with the executive 
branch of our government in executing our treaties with foreign 
countries.) The Supreme Court of the United States now deals with the 
question, and the doctrine which it announces is summed up by the 
Chief Justice in the following words: — 


The decisions of the Executive Department in matters of extradition, within 
its own sphere, and in accordance with the constitution, are not open to judicial 


1 See, in proof of this, an article view,3815. What has been done since 
by the present writer, in the year that time the writer does not know. 
1883, published in 17 Am. Law Re- 
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revision; and it results that where proceedings for extradition, regularly and 
constitutionally taken under the acts of Congress, are pending, they cannot be 
put an end to by writs of habeas corpus. 


It is to be regretted that this doctrine is laid down with the qualif- 
cations which appear in this language. The qualification ‘‘ within its 
own sphere ’’ involves an arrogation by the judicial department of the 
government of the right to determine, above and against the executive 
department, what is the ‘‘ sphere’’ of that department. The qualifi- 
cation ‘* and in accordance with the Constitution ’’ involves a claim of 
right on the part of the judicial department of the government to over- 
ride the executive department in matters of foreign extradition, when- 
ever the judicial department thinks that the executive department is not 
acting ‘‘ in accordance with the Constitution.’’ Where the eourt says 
that ‘‘ it results that, where proceedings for extradition, regularly and 
constitutionally begun under the acts of Congress, are pending, they 
cannot be put an end to by writs of habeas corpus,’’ it again puts for- 
ward the same claim of a superintending jurisdiction by the judicial 
over the executive department in the execution of foreign treaties. 
No such jurisdiction was ever intended to be conferred by the Consti- 
tution, and no such jurisdiction exists. If human language can convey 
ideas, the speech of John Marshall proves this. 

Nevertheless, the decision in the case under consideration is whole- 
some so far as it goes, and will tend to put a stop to the annoyances to 
which the executive officers of the government are subjected in surren- 
dering to foreign governments a most undesirable class of immigrants, 
fugitives from the justice of those governments. 


- 


SERVICE OF Process ON ForREIGN CoRPORATIONS IN COURTS OF THE 
Unitrep States: How Far Stare Statutes ApPLicaBLe. — In the case 
of McCord Lumber Co. v. Doyle, the U. S. Circuit Court of Appeals 
for the Eighth Circuit hold, according to the syllabus, that a mode of 
service prescribed by State laws for obtaining jurisdiction over foreign 
corporations, which is recognized by the local courts as valid, 

_will receive the same recognition by the Federal courts, subject to 
‘the limitation that such courts will determine for themselves 
whether the mode prescribed violates the fundamental rights of 
the defendant not to be condemned unheard, or compelled to answer a 
complaint in a foreign jurisdiction without a fair and reasonable notice. 


1 97 Fed. Rep. 22. 
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The court also hold that the fact that a foreign corporation which had 
maintained an office in Minnesota, and there contracted a liability, be- 
fore suit brought in a court of the State to enforce such liability had 
withdrawn its local office, does not exempt it from being subjected to a 
personal judgment in such suit, on service made on its president within 
the State in the mode prescribed by Gen. St. Minn. 1894.' In giving 
the opinion of the court, Mr. Circuit Judge THayer says: — 


The fundamental principle that no one shall be condemned unheard, or com- 
pelled to answer a complaint in a foreign jurisdiction except upon such notice 
of the proceeding as is fair and reasonable, must not be violated. And the 
Federal courts, in common with the courts of other States, must be permitted 
to judge for themselves, when the question is properly raised in an action pend- 
ing before them, whether the mode of service that has been prescribed by the 
laws of a particular State satisfies these requirements. With these limita- 
tions, it is the established rule that a mode of service prescribed by State laws 
for obtaining jurisdiction over foreign corporations, which is by the local 


courts recognized as valid, will obtain similar recognition in the Federal 
courts.? 


This decision recalls the doctrine of the Federal courts of the United 
States on this subject, which now seems to be that the courts of the 
United States are courts of the particular States within which they sit, 
within the meaning of statutes compelling foreign corporations to ap- 
point attorneys within the domestic States to receive service of process, 
and prescribing the effect of such service. Thus, where a foreign in- 
surance company was doing business in Pennsylvania under a license 
granted pursuant to a statute of that State, which, among other things, 
provided that the company should file a written stipulation agreeing 
that process issued in any suit brought in any court in that Common 
wealth having jurisdiction of the subject-matter, and served upon the 
agent specified by the company to receive service of process for it, 
should have the same effect as if personally served upon the company 
within the State, — it was held that the Circuit Court of the United 
States, sitting within the State of Pennsylvania, was a court of the 
Commonwealth, within the meaning of the statute, and that process 
in an action commenced in such court, served upon the agent of a 
foreign corporation in compliance with the statute, gave the court juris- 


1 § 6200. Ct. 36; Goldey v. Morning News, 156 
2 Citing Insurance Co. v. French, U. S. 519; 5 Sup. Ct. 559; Steamship 
18 How. 404; Ex parte Schollenberger, Co. v. Kane, 170 U. 8. 100; 18 Sup. Ct. 
96 U. S. 369; St. Clair v. Cox, 106 U. 526; Insurance Co. v. Spratley, 172 U. 
S. 350; 1 Sup. Ct. 854; Construction S. 602; 19 Sup. Ct. 308. 
Co. v. Fitzgerald, 187 U. S. 98; 11 Sup. 
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diction such as required it to proceed to hear and determine the cause,! 
But in respect of a service of process upon foreign corporations in the 
Federal courts, the statutes of the State governing the mode of 
service have a partial application only. Outside of those statutes 
the Federal courts must have a jurisdiction of the action founded 
upon diverse citizenship and ‘‘inhabitancy;’’ and they must have 
this jurisdiction under the Constitution and statutes of the United 
States; for it is not competent for the legislature of a State 
to confer it upon them. For instance, where the corporation was 
not ‘‘found’’ within the State, within the meaning of the Federal 
statute,? there was no jurisdiction in the Federal court, although the 
process had been served in a manner which would have satisfied the 
State statute, as construed by the highest court of the State ;* and 
where in such a case the action was commenced in the State court, and 
afterwards removed to the Federal court, it was there dismissed for 
want of jurisdiction.* But where the Federal court might, under the 
Federal Constitution and applicatory Federal statutes, acquire a juris- 
diction, then, under the Federal Process Act of 1872, assimilating the 
mode of ‘serving process in the Federal courts with that obtaining in 
the courts of the particular State, that jurisdiction might be acquired 
in a given case by a service of process in the mode prescribed by 
the statute law of the State. Thus, where a corporation, created 
under the laws of another State, had appointed an agent in Louisiana, 
and empowered him to receive service of process in actions brought 
against it there, process served upon him there was good in an action 
at law in a court of the United States, and was equally good in a suit 


1 Ex parte Schollenberger, 96 U. S. 
369. This salutary decision overruled 


case, Only because he felt his judg- 
ment foreclosed by the rulings of 


the decisions of several of the Federal 
Circuit Courts, whose judges had de- 
clined to take jurisdiction under such 
circumstances. Mr. Justice Nelson 
had so declined in two cases: Day v. 
Newark India Rubber Man. Co., 1 
Blatchf. (U. S.) 628; Pomeroy v. New 
York &c. R. Co., 4 Blatchf. (U. S.) 
120. These decisions were rendered 
prior to the decision of the Supreme 
Court of the United States in Rail- 
road Co. v. Harris, 12 Wall. (U. S.) 
65, and are regarded as being in con- 
flict with that decision. Mr. Circuit 
Judge Dillon, of the Eighth Circuit, 
declined to take jurisdiction in such a 


other Federal judges, and especially 
by those of Mr. Justice Nelson above 
referred to: Stillwell v. Empire &. 
Ins. Co., 4 Cent. L. J. 463. But Mr. 
Circuit Judge Woods decided in favor 
of the jurisdiction in Knott v. South- 
ern Life Ins, Co., 2 Woods (U. S.) 
479. See also Hayden v. Androscog- 
gin Mills, 1 Fed. Rep. 93; United 
States v. American Bell Teleph. Co., 
29 Fed. Rep. 17. 

2 Rev. Stat. U. S., § 739. 

3 Good Hope Co. v. Railway Bark 
Fencing Co., 22 Fed. Rep. 635. 

* Bentlif v. London &c. Finance 
Corp., 44 Fed. Rep. 667. 
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in adwiralty.! It has been pointed out that, by the Federal Process 
Act,? the State practice is not necessarily to be adopted in all cases, 
but only ‘‘ as near as may be;”’ and it is said that this means so far as 
is compatible with the due administration of justice in the Federal 
tribunals. And it is added that the subordinate provisions in those 
statutes which would unwisely incumber the administration of law in the 
Federal tribunals, or tend to defeat the ends of justice therein, should 
be rejected.® 


ALIENATION OF AFFECTIONS — DEMURRER — ALLEGATION OF ADULTERY 
Necessary. --In Houghton v. Rice,4 the Supreme Court of Massa- 
chusetts hold that an allegation of adultery is essential in an action of 
tort for alienation of the affections of the plaintiff’s husband. The 
acts charged were that the defendant did ‘‘ ingratiate herself into the 
affections of the defendant’s husband and did cause him incessantly 
to frequent her society; to give her various large sums of money; to 
execute to her various conveyances of property; to make large ex- 
penditures of money on her behalf, and to transfer to her, the said 
defendant, the courtesy and’ generosity, love and affection previously 
bestowed by him upon the plaintiff as his said wife.’’ Itis then charged 
that, by reason of these unlawful acts, her husband ceased to have 
regard, respect, or affection for the plaintiff, and became cross, irri- 
table, ill-tempered and penurious towards her, denying her suitable 
support and maintenance; was guilty of cruel and abusive treatment 
towards her; that his affections for her were wholly alienated from her, 
and her home and married state broken up and destroyed; that her 
husband, while living during certain months under the same roof with 
her, separated himself ‘‘ virtually ’’ from her, refused to live or cohabit 
with her as husband and wife, or to give her the benefit of his society, 
or to perform any of the duties due from him as her husband, but, on 
the contrary, for part of the year openly, and during the rest of the 


1 Re Louisville Underwriters, 134 
U. S. 488; s. c. 10 Sup. Ct. Rep. 587. 

2 Rev. Stat. U. S., § 914. 

5’ Hat-Sweat Man. Co. v. Davis 
Sewing Machine Co., 31 Fed. Rep. 
294, 296. See, to the same general 
effect ,Indianapolis &c. R. Co. v. Horst, 
93 U. S. 291, 299; and Nudd v.. Bur- 
tows, 91 U. S. 426, 441. Recognizing 
this principle, a Federal court in New 
York held that service upon a foreign 
corporation made upon its managing 


agent within the domestic State, such 
as would have satisfied the statute of 
that State (N. Y. Code Civ. Proc., § 
432), was a service upon the corpora- 
tion “found within the district,” 
within the meaning of Rev. Stat. U. 
S., § 732. Hat-Sweat Man. Co. v. 
Davis Sewing Machine Co., 31 Fed. 
Rep. 294. See 6 Thomp. Corp., § 
7484, et seq. 

* Massachusetts Law Reporter for 
Nov. 1, 1899, Vol. 27, p. 984. 
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year secretly, lavished his property, society, love and affection upon 
the defendant. It is further alleged that, ‘‘ by reason of the matters 
and things hereinbefore set forth,’’ the plaintiff has suffered great 
pain and distress of mind and body, has lost her home, and the society 
and comfort of her husband, ete. 

Laturop, J,: ‘‘ No adultery is alleged, and therefore the action is 
not for criminal conversation, where the allegation when a husband 
sues is that the defendant debauched and carnally knew the plaintiff's 
wife. The alienation of the wife’s affection in such a case is a mere 
matter of aggravation, and the loss of the wife’s consortium is the 
actionable consequence of the injury. Adultery was the essential fact’ 
to be proved, and if this was not proved the action failed. 

‘* At common law, also, a husband could maintain an action against 
one who ‘ persuaded, procured and enticed his wife to continue absent 
and apart from him, and to secrete, hide and conceal herself from him, 
whereby during the time she continued absent he lost her comfort and 
society and her aid and assistance in his domestic affairs.’ He could 
also maintain an action against one for receiving his wife and unlawfully 
harboring, concealing and secreting her from him, and refusing to 
deliver her to him. In such cases adultery need not be alleged. 

‘* We do not see anything in the substantive allegations which brings 
the case within any form of action known to the common law. The 
case in this respect is like that of Lellis v. Lambert,! a case very simi- 
lar to this, and where the whole subject-matter was ably considered by 
the Court of Appeals, the judges delivering their opinions seriatim. 
Judge Osler, on page 664, said: ‘The loss of a wife’s affections not 
brought about by some act on the defendant’s part, which necessarily 
caused or involved the loss of her consortium never gave a cause of 
action to the husband. His wife might pefmit an admirer to pay her 
attentions, frequent her society, visit at her home, spend his money 
upon her, and by such means alienate her affections from him, resulting 
even in her refusal to live with him, and so far as she could bring it 
about, ia the breaking up of his home, and yet, there being no adul- 
tery and no ‘ procuring or enticing’ or ‘ harboring and secreting’ of 
the wife, no action lay at the suit of the husband against the man. A 
wife can be in no better position to maintain an action against a woman 
guilty of similar conduct towards her husband.’’ 

‘* In the case before us we are of opinion that the substantive alle- 


gations of the declaration do not state a cause of action, and that the 
demurrer should be sustained.’’ 


1 24 Ont. App. 653. 
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BOOK REVIEWS. 


Wair’s LAW AND PRACTICE IN NEW YORK, SEVENTH EDITION, VOL. I.—The Law and 
Practice in Civil Actions and Proceedings in Justices’ Courts, and in other Courts not 
of Record and on Appeals to the County Courts in the State of New York; including 
the Principles of Law relating to Actions or Defenses; the Rules of Practice, Plead- 
ing and Evidence; together with Practical Forms and Precedents. By WILLIAM WAIT, 
Counsellor at Law. In three volumes. Vol. I. Seventh Edition. By EDWIN BAYLIES, 
LL.D. Albany, N. Y.: Matthew Bender. 1902. 


The State of New York, with its more than seven millions of-inhabitants, its 
more than thirteen thousand registered lawyers, containing within its limits 
the commercial and financial metropolis of our country, in its western limits a 
city of no mean dimensions and character, and scattered throughout its borders 
cities, towns, and villages actively engaged in commerce and manufactures, — 
is a State of such dimensions and importance with reference to the rest of the 
Union, that a book on its jurisprudence and legal practice can hardly be re- 
garded as Jocal. Many of the newer States have borrowed their systems of 
substantive law and their principles of judicial administration from New York 
State; and the work before us will be cited with attention in Michigan, in 
Wisconsin, in Minnesota, in Missouri, and in other States, on questions with 
reference to which the courts of last resort of thuse States have not pro- 
nounced their decisions. This standard work is now brought down to date. 
It is well printed and in a manner that is agreeable to the eye. Each volume 
has a separate index and a separate table of cases. It embodies all the points 
of a good and useful work for judges and practitioners in the State of New 
York, and it will not be destitute of use and value to judges and practitioners 
in other States. 


FOSTER’S FEDERAL PRACTICE, THIRD EDITION.— A Treatise on Federal Practice, Includ- 
ing Practice in Bankruptcy, Admiralty, Patent Cases, Foreclosure of Railway Mort- 
gages, Suits upon Claims against the United States, Equity Pleading and Practice, 
Receivers and Injunctions in the State Courts. By ROGER FOSTER, of the New York 
Bar, author of Commentaries on the Constitution of the United States, Treatises on the 
Federal JudiciaryActs of 1875 and 1887, the Federal Income Tax of 1894, and Lectarer on 
Federal Jurisprudence at the Law School of Yale University. Third Edition. Revised 
and Enlarged. In two Volumes. Chicago: Callaghan and Company. 1901. 


The previous editions of this standard work will be found on the shelves of 
every lawyer who has any considerable amount of practice in the courts of the 
United States. This fact renders any attempt to describe it, nugatory: it 
would be an attempt to describe what is already well known. It is the leading 
work on the practice of the courts of the United States. There are other use- 
ful works on the same subject, but this leads them all. The author is nota 
mere bookworm, nor yet a mere college professor, indulging in finespun 
theories and endeavoring to put the law in the straight jacket of “logic” and 
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of ‘lucid arrangement.’’ He is an extensive practitioner in the very lines of 
practice which this work develops and explains. His office is, and long has 

. been, in the Mills Building, on Wall street, in the city of New York; and the 
very weightiest interests are in his hands. No doubt he inherited his taste for 
legal literature from his father, Dwight Foster, sometime a Justice of the 
Supreme Judicial Court of Massachusetts and a graduate of Yale University, to 
whom he has dedicated this work, as having been ‘* begun at his suggestion, 
although he did not live to -correct its faults.” The father might well, and 
doubtless would have been proud could he have been the author of such a 
work. 

The intent and the purposes of the present edition are explained in a brief 
preface, which we subjoin in full: — 

“ Preface to Third Edition. The decisions during the nine years since the 
publication of the second edition of this book have made clear much that was 
then obscure concerning the jurisdiction of the Circuit Courts under the Judi- 
ciary Act of 1887-and of the Supreme Courts of Appeals under the Evarts Act of 
1891. This reason alone would have seemed to justify a new edition; but the 
Bankruptcy Act of 1898 made it a necessity. The entire work has been rewrit- 
ten in the light of the subsequent cases and statutes. By the transfer of many 
instances from the text to the notes and the omission of a number of long 
quotations, the writer is enabled to make room for such new matter, although 
he has added only about three hundred pages to the book. A new chapter on 
Practice in Bankruptcy has been included. He has also added, wherever they 
seemed appropriate, references to the leading cases in the different States upon 
points of equity pleading and practice, including those which are still important 
under Codes of Civil Procedure. He hopes that the book now contains every- 
thing, except a knowledge of the local rules of court, that is necessary to 
qualify a practitioner in the courts of equity of New Jersey, Massachusetts, 
Delaware, Tennessee, Kentucky, Mississippi, Alabama and the District of 
Columbia, as well as in all the courts of the United States; besides the treat- 
ment of a number of topics, such as parties, service of process by publication, 
multifariousness, injunctions, receivers and others equally important under 
Code Practice.’’ 


XUM 


34 
| 
. 
| 
ag 
: 
+ 
— 
XUM 


XUM 


